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Docket Entries 


CIVIL DOCKET 
Unrrep States Disrricr Court 
FOR THE Districr oF COLUMBIA 


Parties 
Unrrep States or AMERICA 
v. 
1. Unrrep States or AMERICA 
2. INTERSTATE COMMERCE COMMISSION 
3. NorrHerN Paciric Ramway 


Attorneys 
James E. Kilday 
Colin A. Smith 
Dept. of Justice 


Oliver Gasch 


3600 Dist. Court Bldg. 


Dudley, Jones & Ostmann 
602 Transportation Bldg. 


Number 
1057-58 


Action for 
Enjoin, Set Aside, Annul and Suspend Orders of the 
Interstate Commerce Commission 


Date Account Rec’d  Disb’d 
1958 
Apr. 23—USA 
July 29—Ostmann; U.S. Treas. 5.00 5.00 
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CIVIL DOCKET 


Unrrep States Disraicr Court 
FOR THE District oF CoLUMBIA 


Date Proceedings 


1958 Deposit for cost by 
Apr. 23—Complaint, appearance, Exhibit A, B, & C, filed. 


Apr. 23—Summons, copies (2) and copies (2) of Com- 
plaint issued U.S. Atty. ser 4-23-58 Atty Gen. ser 
4-28-58 +2 ser 5-2-58 


Apr. 28—Amended complt.; of pltf.; exhibits A, B, C filed. 


June 11—Answer of dft. #2; ¢/m 6-11-58; appearance of 
Arthur J. Cerra, filed. 


July 29—Motion of Northern Pacific Railway Co. to in- 
tervene as a deft.; P&A; ¢/service 7-29-58; exhibit; 
consent; appearance of Dudley Jones & Ostmann for 
intervenor; deposit by Ostmann, $5.00 M.C. filed. 


July 29—Order adding Northern Pacific Railway as a 
party deft.(N) McLaughlin, J. 


Dec. 30—First notice under Rule 13 
1959 
Jan. 6—Answer of intervenor to complt. filed. 


Jan. 13—Certified copies of certain records of the inter- 
state Commerce Commission. filed. 


Jan, 26—Answer of the U.S.A. to complt.; ¢/m 1-22-59; 
appearance of James EH. Kilday and John C. Daniel- 
son as attys. for deft., U.S.A. filed. 


Jan, 26—Calendared. (N) 
Jan. 29—Certificate of readiness. N/AC filed. 
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Apr. 29—Pre-trial statement of pltf.; deft. ICC granted 
leave to file motion to dismiss (fiat) McGuire, J. 
Apr. 29—Pre-trial statement of defts.; filed. 


May 25—Motion of deft. #1 to dismiss; ¢/m 5-25-59; P 
and A; M.C. 5-25-59. filed. 


May 25—Motion of intervening deft. to dismiss; ¢/m 
5-25-59; P and A; M.C. 5-25-59. filed. 

Jun. 1—Opposition of pltf. to motion to dismiss; ¢/m 
6-1-59. filed. 

Oct. 6 Trenscript of proceedings 10-5-59; Ruling; (Rep. 
Mallon). filed. 

Oct. 12—Order granting motion to dismiss complt; 


coraplt. dismissed. 
Micro. 10-13-59 (N)Holtzoff, J. 


Nov. 30—Notice of Appeal by pltf; copies mailed to 
Bernard G. Ostmann, Frank S. Farrell and Arthur 
J. Cerra, filed 


1960 


Jan. S—Record on Appeal delivered to USCA for Oliver 
Gasch 95¢ No charge U. S. Govt 


Jan. S—Receipt ‘rom USCA for original papers filed 


Aug. 2—Certified copy of Order of & SCA reversing and 
remanding to District Court with directions. filed. 


Aug. 15—Retvin of record and transcript and exhibits 
to District Court files from Clerk, USCA. 
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CIVIL DOCKET 


Unirep States Disraicr Court 
FOR THE District oF CoLUMBIA 


USA vs. USA ET AL C. A. No. 1057-58 
Supplemental Page No, 1 


Date Proceedings 
1960 
Oct. 7—Order vacating order of Court dated Oct. 5, 1958 
and restoring cause to the docket for further pro- 
ceedings in accordance with the order of the Court 
of Appeals, Holtzoff, J. 
1961 
Mar. 6 Pretrial Proceedings (Asst. Pretrial Examiner). 


Mar. 10—Objection of pltff. to pretrial order; ¢/m 3-10. 
filed. 


Mar. 17—Reply of intervening deft. Northern Pacific 
Railway Co. to pitffs. objection to pretrial order; 
¢/m 3-17. filed. 


Mar. 17—Reply of deft. +2 to pltff’s objection to pretrial 
order; ¢/m 3-16. filed. 


Mar. 23—Opposition of deft. #1 to pltff’s objection to 
pretrial order of 3-6-61; ¢/s 3-23-61. filed. 


Mar. 23—Memorandum of pltff. in support of objection 
to pretrial order; ¢/m 3-23-61. filed. 


Apr. 10—Order overruling the objection to pretrial order 
and denying request to amend said order. (N). 
McLaughlin, J. 


Apr. 17—Addendum to pretrial proceedings (4-14-61) 
Asst. Pretrial Examiner. 


May 4—Brief for the pitff; ¢/m 5-4. filed. 
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May 24—Appearance of Grant W. Wiprud for interven- 
ing deft. N/AC. filed. 


May 24—Brief of intervening deft; c/m 5-24-61. filed. 


May 25—Stipulation extending one week time for Inter- 
state Commerce Commission to file brief; copy 
thereof may be served on or before 6-2-51. filed. 


June 1—Brief for the I.C.C.; ¢/m 5-31-61. filed. 


June 2—Letter, dated 6/1/61 in re: correction of Brief 
for I. C. C. per atty. for I. C. C. filed. 


June 2—Reply Brief for pltff., ¢/m 6/2/61 filed. 


June 2—Motion of pltff. for leave to amend complaint, 
¢/m 6/2/61; P&A, M. C. (fiat-Matthews, J.) filed. 


June 5—Hearing commenced, concluded & submitted. 
(reported by M. A. Deeds) Matthews, J. 


June 12—Memorandum granting pltf’s motion to amend 
complaint (N) Matthews, J. 


June 28—Order granting leave to amend complt. and 
pretrial order. (N). Matthews, J. 


Jul. 14—Objections of pltf to proposed findings of fact 
and conclusions of law submitted by deft. ICC; ¢/m 
7/14/61 filed. 

See Next Page 
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CIVIL DOCKET 


Unrrep Srares Disrrict Court 
ror THE District or COLUMBIA 


U.S.A. vs. U.S.A. ET AL C. A. No. 1057-58 
Supplemental Page No. 2 


Date Proceedings 
1961 
Aug. 2—Findings of Fact and Conclusions of Law 
Matthews, J. 
Aug 2—Judgment for defts vs. pltf (N) Matthews, J. 
Sep. 29—Notice of appeal by pltff; Copies mailed to 
Arthur J. Cerro and Robert J. Molloy. filed. 

Nov. 8—Order extending time for filing record on ap- 
peal to and including 12-28-61. (N) Matthews, J. 
Dee. 28—Record on Appeal delivered to USCA for David 

C. Acheson—No charge $1.70 U. S. Gov’t 
Dec. 28—Receipt from USCA for original papers filed 


Complaint 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 1057-58 
Unirep States or America, Plaintiff, 
vs. 
Unrrep Srates or AMERICA AND 


Inverstats ComMERCcE CoMMISSION, Defendants. 


Complaint to Enjoin, Set Aside, Annul and Suspend Orders 
of the Interstate Commerce Commission 


I. 


Plaintiff brings this action under Section 17 (9) of the 
Interstate Commerce Act [49 U.S.C. §17 (9)], 28 U.S.C. 
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Sections 1336, 1398, 2321, 2322, and 2323, and 5 U.S.C. Sec- 
tion 1009, to enjoin, set aside, annul, and suspend certain 
reports and orders of the Interstate Commerce Commission 
dated December 21, 1956, August 13, 1957, and December 
9, 1957, entered in Docket No. 31933, United States of 
America v. Northern Pacific Railway Company, copies of 
which are attached hereto as Exhibits A, B, and C, re- 
spectively, and made a part hereof. 


I. 


Plaintiff, United States of America, through its Defense 
Supplies Corporation on and between April 13, 1943 and 
April 20, 1943, shipped 37 carloads of ethyl alcohol in steel 
drums ‘‘tax free’’ over the lines and routes of the Northern 
Pacific Railway Company and its connections, from Harvey 
and New Orleans, Louisiana, to Seattle, Tacoma, and Pasco, 
Washington, and Portland, Oregon, consigned to the War 
Shipping Administration for export. The shipments were 


transported from origin to destination by the Northern 
Pacific Railway Company and its connections, and were 
delivered to the Plaintiff by Northern Pacific Railway 
Company at destination. 


III. 


Northern Pacific Railway Company assessed and col- 
lected charges from the Plaintiff on the basis of a base 
rate of $1.41 per one hundred pounds for the transportation 
of the aforesaid shipments, under Item 1497 (alcohol, not 
otherwise specified) of Transcontinental Freight Bureau 
West-Bound Tariff No. 4-T, ICC No. 1487, L. E. Kipp, 
Agent. On post audit of such charges, pursuant to Section 
322 of the Transportation Act of 1940, 49 U.S.C. § 66, the 
United States General Accounting Office determined that 
the charges assessed and collected were overpayments to 
the extent that they exceeded the combination base rate 
of $1.16 per one hundred pounds published in Item 1563 
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‘ (alcohol [other than denatured or wood], in bond) of 

' Transcontinental Freight Bureau West-Bound Tariff No. 

4-T, ICC No. 1487, L. E. Kipp, Agent, and made deductions 

‘from amounts owing on other shipments in accordance 
with the provisions of said 49 US.C. § 66. 


Iv. 


' Great Northern Railway Company brought suit against 
' this Plaintiff in the United States District Court for the 
District of Minnesota, seeking to recover the amount of the 
| deductions made by General Accounting Office to the ex- 
tent that they exceeded charges based on a combination rate 
_ of $1.16 per one hundred pounds as published in Item 1563. 
In its answer filed in that case the United States alleged 
' that the alcohol had been billed and moved ‘‘tax free’, and 
that under the tariffs duly filed and published by plaintiff 
’ and its connecting carriers the proper and lawful rate for 
- the transportation of said shipments of alcohol was the 
base rate of $1.16 published in said Item 1563. 


Vv. 


The United States District Court found that the instant 
shipments of tax free alcohol were entitled to the rate in 
' Ttem 1563 (the lower-rate item), but the Court of Appeals 
directed that the Interstate Commerce Commission should 
make the preliminary determination of the meaning of ‘‘in 
bond”’ as used in Item 1563. Thereupon, the District Court 
ordered that the proceedings before it be stayed and that 
preliminary determination of the meaning of tariff Item 
1563 be made by the Interstate Commerce Commission. 
Thereupon, this Plaintiff instituted the proceeding before 
the Commission in which the reports and orders here at- 
tacked were made by filing a Petition agreeable to the 
provisions of the statute, 5 U.S.C. § 1004 (d), seeking a 
declaratory determination by the Commission as to the 
reasonable and lawful rates to be applied on the instant 
shipments. 
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VI. 


By decision and order of December 21, 1956 (Exhibit A) 
the Commission, ‘by Division 2, found that the rate pro- 
vided in Item 1497 (the higher-rated item) of the tariff 
was applicable on the instant shipments, but failed to de- 
termine what was the just, reasonable, and therefore the 
lawful rate, to be applied on said shipments. 


VII. 


By decision and order of August 13, 1957, on reconsidera- 
tion (Exhibit B) the Commission found that the term ‘‘in 
bond’? as used in Item 1563 means shipments which are 
under bond to the Government for the payment of excise 
tax, which was not true of the instant shipments, and thus 
the rate provided in Item 1497 of the tariff was applicable 
on the shipments. It affirmed the findings in its previous 
report, and again failed to determine what was the just and 
reasonable, and therefore lawful, rate on said shipments. 


Vir. 
By order of December 9, 1957 (Exhibit C) the Commis- 
sion denied this Plaintiff’s petition for reconsideration. 
IX. 


The reports and orders of December 21, 1956, August 13, 
1957, and December 9, 1957, aforesaid, are unlawful in that: 


1.The findings do not support the conclusion reached, 
or support the orders based thereon; 


2. The findings fail to state the reasons why the lower 
rate in Item 1563 of the published tariffs was not just 
and reasonable to be applied to the instant shipments 
of ‘‘tax free’’ alcohol; 


3. The findings fail to state the reasons why the higher 
rate in Item 1497 of the tariff is just and reasonable: 
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to be applied to the instant ‘‘tax free’? shipments 
of alcohol; 


4. The finding that the rate in Item 1497 was applicable 
on the shipments is arbitrary and capricious, contrary 
to and unsupported by the evidence, and is lacking any 
finding that it is just and reasonable for application 
on the shipments; 


5. The finding that there was no requirement for a deter- 
mination as to reasonableness under section 1, and that 
only a determination as to applicability of the tariff 
is required, is erroneous as a matter of law; 


6. The finding that the only remedy open to a shipper is 
to attack the reasonableness of charges before the 
Commission because Congress has adopted a policy to 
prevent unjust discrimination, is erroneous because 
section 322 of the Transportation Act of 1940, 49 
U.S.C. §66, provides a remedy for the adjustment 
of overpayments when the Government is the shipper; 


7. The finding that where there is no ambiguity in the 
provisions of the tariff there is no room for con- 
struction of the tariff has no application to the in- 
stant proceedings wherein the question is which of the 
two tariff provisions properly applies to the instant 
shipments, and is contrary to law, and the decision and 
order of the Court of Appeals (8 Cir.) in this case. 
213 F. 2d 366. 


8. The finding that the only evidence that through custom 
and usage the term ‘‘in bond’’ has come to mean ‘‘tax 
free’’ was the evidence to that effect by the Defense 
Supplies Corporation, the shipper, is contrary to the 
record, and does not negate the substantiality and 
probative value of such evidence, and other corroborat- 
ing evidence to the same effect. 


9.The finding that the Defense Supplies Corporation 
shipped alcohol ‘‘in bond’? as distinguished from ‘‘tax 
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free’’ shipments is contrary to and unsubstantiated by 
the record. 


x. 


If the orders of December 21, 1956, August 13, 1957, and 
December 9, 1957, are permitted to stand, the result will 
be that this Plaintiff will be required to pay transporation 
rates which are prohibited and declared to be unlawful by 
section 1 of the Interstate Commerce Act. This Plaintiff 
will be without an adequate remedy at law and will sustain 
irreparable injury if the orders herein challenged stand. 

Wauererorz, Plaintiff prays that this Court issue an 
order enjoining, setting aside, annulling, and suspending 
the reports and orders of the Interstate Commerce Com- 
mission of December 21, 1956, August 13, 1957, and De- 
eember 9, 1957, in its Docket No. 31933, United States of 
America v. Northern Pacific Railway Company; and grant 
Plaintiff such other and further relief as may be just and 
lawful in the premises. 


Victor R. Hansen 
Assistant Attorney General 


James KE. Kmpay 
Outver Gasca 
United States Attorney 
3600 District Court Building 
Washington 1, D. C. 
Cours A. Smite 


Attorneys 


Department of Justice 
Washington 25, D. C. 
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Exhibit A 
INTERSTATE COMMERCE COMMISSION 


No. 31933 
Unrrep Srates or AMERICA 
v. 


NortHern Pacrric Ramway Company 


Decided December 21, 1956. 


Declaratory determination made as to the applicable rate 
on ‘‘in bond’? shipments of alcohol from New Orleans 
and Harvey, La., to Seattle, Tacoma, and Paseo, Wash., 
and Portland, Oreg. Proceeding discontinued. 


Standley N. Barnes, James E. Kilday, and Colin A. Smith 
for complainant. 


M. L. Countryman, Jr., Earl F. Requa, and Frank 8S. 
Farrell for defendant. 


REPORT OF THE COMMISSION 


Drvision 2, Commissioners F'reas, WINCHELL, aND MurPHy 


By Division 2: 


The modified procedure was followed. Exceptions to the 
report proposed by the examiner were filed by the defend- 
ant, and the complainant replied. Our conclusions differ 
from those recommended. Exceptions and requested find- 
ings not discussed in this report nor reflected in our findings 
or conclusions have been considered and found not justified. 


By complaint filed on January 26, 1956, the United 
States of America!, defendant in three suits filed in the 


1 Hereinafter called the government, 
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U. S. District Court for the District of Minnesota by the 
Northern Pacific Railway Company,” to recover unpaid 
balances of freight charges claimed for the transportation 
of ethyl alcohol, in drums, described as alcohol, n.0.i.b.n., 
tax free, from New Orleans and Harvey, La., to Seattle, 
Tacoma, and Pasco, Wash., and Portland, Oreg., on and 
between April 13 and 20, 1943, requests the issuance of a 
declaratory order under section 5(d) of the Administrative 
Procedure Act determining the meaning of the term ‘‘in 
bond” as used in item 1563 of Agent L. E. Kipp’s tariff 
LC.C. No. 1487, pursuant to a mandate of the United 
States Court of Appeals, Eighth Circuit, issued in Northern 
Pac. Ry. Co. v. United States, 213 F. 2d 366. 


In the court proceedings, the District Court concluded 
that the words ‘‘in bond’? as used in the stated item meant 
‘tax free’? and that the rate published therein applied on 
the considered shipments. Judgment was entered accord- 
ingly. Upon appeal, the Court of Appeals vacated the 


judgment, insofar as it was based upon custom and usage 
and a determination that item 1563 of the tariff prescribed 
the applicable rate on these shipments, and remanded the 
cause on jurisdictional grounds to the District Court with 
directions that before attempting to dispose of the case, 
it afford the parties a reasonable opportunity to procure 
from this Commission the necessary preliminary deter- 
mination of the meaning of the term ‘sin bond’? as used in 
item 1563. See Great Northern Railway Co. v. Merchants 
Elevator Co., 259 U.S. 285. 


The controversy concerns two items of the governing 
tariff which provided rates for the transportation of 
alcohol. Item 1563, the lower-rated item, contained a de- 
scription reading, ‘‘alcohol (other than denatured or wood), 
in bond,”? and in item 1497, the higher-rated item, the 
description read, ‘‘alcohol, n.0.s.’? Both provided for ship- 


2 Hereinafter called the railroad. 
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ment in drums. The term ‘‘in bond’’ is not defined in 
the tariff nor in the govering western classification. The 
' abbreviation ‘‘n.o.s.,’? insofar as pertinent, is explained in 
' the tariff as meaning ‘‘not otherwise specified in any other 

items of this tariff carrying carload commodity rates be- 

tween the same points on the same articles.’” Other 
"references and minimum weights as contained in the items 
are not in issue and have no bearing here. 


The alcohol in these shipments was the property of the 
'! Defense Supplies Corporation, a governmental agency. 
When shipped, it was withdrawn from bonded storage 
under a tax-free permit issued by the United States Treas- 
ury Department, and from the time of its withdrawal re- 
mained in the custody of the government until delivered to 
"the vessel at the bill-of-lading destination for export. The 
' aleohol had been requisitioned by the Government of the 
' Union of Soviet Socialist Republics for use by its army, 
under the Lend-Lease Program, and moved tax free. All 
of the shipments were made on commercial bills of lading 
which described each shipment as “100-54 gal. drams 
alcohol n.o.i.b.n. tax free.”? The abbreviation ‘‘n.0.Lb.n.,”” 
to the extent here pertinent, is explained in the tariff as 
meaning ‘‘not otherwise indexed by name in the western 
classification nor otherwise specified in any other item of 
this tariff carrying carload commodity rates between the 
same points on that commodity.” There is no item in the 
tariff applying on alcohol with the designation ‘‘tax free,”’ 
and “‘n.o..b.n.” is not applied to the description of alcohol 
in this schedule. 


While the term ‘‘in bond”? is not defined in the considered 
tariff and the governing western classification, the record 
indicates that it is customary and legally permissible for 
the manufacturer to store his product under bond to the 
government as security for payment of the excise tax when 
and as it is released for use or distribution. Alcohol thus 
held is said to be in bond. It is further indicated that 
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alcohol so stored may be removed from bonded storage and 
transported to other localities under government regula- 
tion without the prepayment of the tax and without being 
released from bond, or it may be withdrawn tax-free for 
government use or for export, as in the instant proceeding. 
It may also be withdrawn upon payment of the tax. The 
value of alcohol upon which the tax has been paid is con- 
siderably greater than that upon which the tax has not been 
paid, 

The government contends that these shipments come 
within the description in item 1563, claiming that by custom 
and practice among shippers and carriers of alcohol, the 
term ‘in bond’? as used in railroad tariffs is generally 
accepted as meaning free of internal revenue tax. In 
justification, it is alleged that a number of tariffs, appar- 
ently in other jurisdictions, contain items on alcohol, in 
bond, followed by ‘‘free of internal revenue tax.” See 
Alcohol from the South to Texas, 264 I.C.C. 528 (appendix) 
and Alcohol from Weston, Mo., to Ind., Ky., and Md., 296 
L.C.C. 735. More specifically, it is shown that rates are 
published under this description from Harvey and New 
Orleans to points in western trunkline territory. Upon this 
premise, the government claims that the term ‘‘in bond’’ 
as used in the considered item comprehends all alcohol 
shipped tax unpaid, whether in bond or freed from bond 
and otherwise tax free. 


The railroad contends that the description as contained 
in item 1497 covers the instant shipments rather than item 
1563. It urges that since the alcohol was not shipped ‘‘in 
bond”? but ‘“‘tax free,’’ it is evident that the ‘‘in bond’’ 
description of item 1563 could not logically be interpreted 
to mean ‘‘not in bond.’’ It considers an ‘‘in bond’? ship- 
ment insofar as it relates to alcohol, as meaning a ship- 
ment of highly rectified spirits from one bonded distillery 
or warehouse to another bonded distillery or warehouse 
upon which the tax is yet to be paid, and contends that this 
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interpretation of that term as used in item 1563 has been 
uniformly applied by both carriers and shippers since this 
item was first published 32 years ago. 


In interpreting a tariff, the terms used must be taken 
in the same sense in which they are generally understood 
and accepted commercially, and neither carriers nor ship- 
pers can be permitted to urge successfully for their own 
purpose a strained or unnatural construction. It seems 
clear that the term ‘‘in bond’’ as used in item 1563 covers 
shipments which are under bond to the government as 
security for the payment of the excise tax. Here, the ship- 
ments had been taken out of storage and were no longer 
under bond to the government at the time of their tender 
to the defendant for transportation. Accordingly, they 
were not ‘‘in bond’? as that term was and is used in item 
1563. 


The complainant emphasizes that the value of these 
shipments was less than that of like shipments on which 
the tax had been paid, and that there was and is no trans- 
portation reason for charging a higher rate on one than 
on the other except the greater value in one instance than 
in the other and the consequent greater responsibility of 
the carrier in connection therewith. These facts could be 
given weight only under certain circumstances where am- 
biguity existed in tariff terminology, or where the issue 
was the unreasonableness of the applicable charges. Here 
there is no tariff ambiguity, and we have before us no issue 
of unreasonableness. 


We find that the term ‘‘in bond’? as used in item 1563 
has reference to shipments which are under bond to the 
government for the payment of the excise tax, and that the 
rate provided in item 1497 of the tariff was applicable on 
the instant shipments. 


A certified copy of this report will be submitted to the 
Court, and the proceeding will be discontinued. 
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ORDER 


At a Session of the Inverstate Commerce Commission, Di- 
vision 2, held at its office in Washington, D. C., on the 
21st day of December, A.D. 1956. 


No. 31933 


Unrrep States or AMERICA 
v. 
NorrHern Pacrric Ramwar Company 


This proceeding being at issue upon complaint and 
answer on file, and having been duly heard and submitted 
by the parties, and full investigation on the matters and 
things involved having been made, and said division hav- 
ing, on the date hereof, made and filed a report containing 
its findings of fact and conclusions thereon, which report 
is hereby referred to and made a part hereof: 


It is ordered, That this proceeding be, and it is hereby, 
discontinued. 


By the Commission, division 2. 


Hazorp D. McCoy 
(SEAL) Secretary 
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Exhibit B 
INTERSTATE COMMERCE COMMISSION 


No. 31933 
Unrrep States or AMERICA 
v. 


NorrHern Pacrric Ramway Company 


Decided August 13, 1957 


On reconsideration, declaratory determination made in 
prior report, 299 I.C.C. 545, as to the applicable rate on 
shipments of alcohol from New Orleans and Harvey, 
La., to Seattle, Tacoma, and Pasco, Wash., and Port- 


land, Oreg., affirmed. Proceeding discontinued. 
Appearances as shown in prior report, and in addition: 
Victor R. Hansen for complainant. 


REPORT OF THE COMMISSION ON 
RECONSIDERATION 


By THe ComMIssION : 


The modified procedure was followed. In the prior re- 
port, 299 I.C.C. 545, division 2 made a declaratory de- 
termination as to the applicable rate on shipments of alco- 
hol in drums, from New Orleans and Harvey, La., to Se- 
attle, Tacoma, and Pasco, Wash., and Portland, Oreg., on 
and between April 13 and 20, 1943. Upon consideration 
of the complainant’s petition, the proceeding was reopened 
for reconsideration. Facts stated in the prior report will 
be repeated only as deemed necessary for a clear under- 
standing of the issue before us. 
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The Government, defendant in three court suits filed by 
the Northern Pacific Railway Company! to recover unpaid 
balances of freight charges claimed for the transportation 
of these shipments, described as alcohol, n.o.i.b.n., tax 
free, requested a declaratory order under section 5(d) of 
the Administrative Procedure Act determining the meaning 
of the term ‘‘in bond”’ as used in item 1563 of Agent L. E. 
Kipp’s tariff 1.C.C. No. 1487, pursuant to a mandate of the 
United States Court of Appeals, Bighth Circuit, issued in 
Northern Pac. Ry. Co. v. United States, 213 F. 2d 366. 


The District Court had concluded that the words ‘‘in 
bond’? as used in the stated item meant ‘‘tax free’? and 
that the rate published therein applied on the considered 
shipments. Judgment was entered accordingly. The Court 
of Appeals vacated the judgment and remanded the cause 
on jurisdictional grounds to the District Court with diree- 
tions that it afford the parties a reasonable opportunity to 
procure from this Commission the necessary preliminary 
determination of the meaning of the term ‘Sin bond’’ as 
used in item 1563. See Great Northern Ry. Co. v. Mer- 
chants Elevator Co., 259 US. 285. 


The controversy concerns two items of the governing 
tariff which provided rates for the transportation of alco- 
hol. Item 1563, the lower-rated item, contained a descrip- 
tion reading, ‘‘aleohol (other than denatured or wood), in 
bond,’”’ and item 1497, the higher-rated item read, ‘‘aleohol, 
n.o.s.’? The term ‘‘n.o.s.”? meant ‘‘not otherwise speci- 
fied.?? Both items provided for shipment in drums. The 
term “‘in bond’? is not defined in the tariff nor in the gov- 
erning western classification. 


The alcohol in these shipments was the property of the 
Defense Supplies Corporation, a governmental agency. 
When shipped, it was withdrawn from bonded storage 
under a tax-free permit issued by the Treasury Department 


1 Hereinafter called the railroad. 
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and from the time of its withdrawal remained in the cus- 
tody of the government until delivered to the vessel at the 
bill-of-lading destination for export. The alcohol had been 
requisitioned by the government of Russia, under the lend- 
lease program, and moved tax free. All of the shipments 
were made on commercial bills of lading which described 
each shipment as ‘‘100-54 gal. drums alcohol n.o.i.b.n. tax 
free.’? There was no item in the tariff applying on alcohol 
with the designation ‘‘tax free,’’? and ‘‘n.o.i.b.n.’? has no 
application to the description of alcohol in this tariff. 


While the term ‘‘in bond’ was not then, and is not now, 
defined in the tariff or the governing classification, the 
record indicates that it is customary and legally permis- 
sible for the manufacturer to store his product under bond 
i to the government as security for the payment of excise tax 


' when thus hela and as it is released for use or distribution. 


Alcohol thus held is said to be in bond. Alcohol so stored 
; may be removed from bonded storage and transported to 
| other localities under government regulation without the 
' prepayment of the tax and without being released from 
i bond, or it may be withdrawn tax free for government use 
| or for export, as inthe instant proceeding. It may also be 
| withdrawn upon payment of the tax. The value of alcohol 
' upon which the tax has been paid is corsiderably greater 
than that upon which the tax has not been paic. 


The government contends that these shipments come 
. within the description in item 1563, claiming that by cus- 
' tom and usage among shippers and carriers of alcohol the 
| term ‘‘in bond’? as used in railroad tariffs is generally 
accepted as meaning free of internal revenue tax. Atten- 
| tion is directed to several tariffs containing items on 
alcohol wherein the words ‘‘in bond”’ are followed by ‘‘free 
of Internal Revenue tax.’’? See Alcohol from the South 
| to Texas, 264 I.CsC. 528 (appendix), and Alcohol, Weston, 


-, Mo., to Indiana, Kentucky, and Maryland. 296 I.C.C. 735. 


| More specifically, it appears that rates are published under 
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this description from New Orleans and Harvey to points 
in western trunkline territory. Upon this premise, the 
government claims that the term ‘‘in bond”’ as used in the 
considered item comprehends all alcohol shipped tax free. 


The railroad contends that the description as contained 
in item 1497 covers the instant shipments rather than item 
1563. It urges that since the alcohol was not shipped ‘‘in 
bond’? but ‘‘tax free,” it is evident that the ‘‘in bond’’ 
description of item 1563 could not logically be interpreted 
to mean ‘‘not in bond.’’ It considers an ‘‘in bond’? ship- 
ment, insofar as it relates to alcohol, as meaning a shipment 
of highly rectified spirits from one bonded distillery or 
warehouse to another bonded distillery or warehouse upon 
which the tax is yet to be paid, and contends that this 
interpretation of that term as used in item 1563 has been 
applied by both earriers and shippers since this item was 
first published 33 years ago. 


The government emphasizes that the value of these ship- 
ments was less than that of like shipments on which the 
tax had been paid, and that there was no transportation 
reason for charging a higher rate on one than on the other, 
except the greater value in one instance than in the other, 
and the consequent greater responsibility of the carrier in 
connection therewith. In the prior report the division con- 
cluded that these facts could be given weight only under 
certain circumstances where ambiguity existed in tariff 
terminology, or where the issue was the unreasonableness 
of the applicable charges, and that here there was no tariff 
ambiguity and no issue of unreasonableness. In its peti- 
tion the government calls attention to the recent decision 
of the Supreme Court in United States v. Western Pac. R. 
Co., 352 U.S. 59 (December 3, 1956) and this proceeding 
was reopened primarily for the purpose of considering the 
facts before us in the light of that decision. 


Therein, the issue was whether an issue before the Court 
of Claims concerning the meaning of certain words in a 


23 


tariff on ‘‘incendiary bombs’’ should have been first re- 
ferred by the lower court to this Commission. The com- 
modity shipped was napalm gel bombs without bursters and 
fuses, and the question was whether the higher rates on 
“incendiary bombs’’ applied. The Supreme Court held 
that the determination of the meaning of the term “CGncen- 
diary bombs’? in the tariff item involved factors ‘‘the ade- 
quate appreciation of which presupposes acquaintance with 
many intricate aspects of transportation.”’ In developing 
that principle the Court said that the case presented two 
questions: (1) the construction of the tariff, that is, wheth- 
er the disputed item was applicable on the shipments; and 
(2) the reasonableness of the item if so applied. The lower 
court held that the first question, ‘“tapplicability,’’ was 
properly within the initial cognizance of the court, and 
that the second was within the initial competence of the 
Commission. In considering that distinction, the Supreme 
Court said: 


Nevertheless, because we regard the maintenance of 
a proper relationship between the courts and the Com- 
mission in matters affecting transportation policy to 
be of continuing public concern, we have been con- 
strained to inquire into this aspect of the decision. We 
have concluded that in the circumstances here pre- 
sented the question of tariff construction, as well as 
that of reasonableness of the tariff as applied, was 
within the exclusive primary jurisdiction of the Inter- 
state Commerce Commission. 


In concluding that the Commission (upon referral of the 
question by the lower court) should determine whether 
shipments of napalm gel should be charged the higher rate 
applicable on ‘‘incendiary bombs,’’ the Court said that a 
tariff is not an abstraction; that it embodies an analysis 
of the costs incurred in transportation of an article and 
how much should be charged for it; and that there are com- 
mercial reasons why a high rate was set for earrying one 
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commodity as distinguished from another commodity. The 
government had argued that the articles shipped were not 
as hazardous as incendiary bombs equipped with burster 
charges and fuses, and the Court said the Commission 
should determine whether the shipments, as made, met the 
requirements for which the carriers had established the 
higher rates. The Court concluded: 


This conclusion is fortified by the artificiality of the 
distinction between the issues of tariff construction and 
of the reasonableness of the tariff as applied, the latter 
being recognized by all to be one for the Interstate 
Commerce Commission. For the Government’s thesis 
on the issue of reasonableness is not that the rate on 
incendiary bombs is, in general, too high. It argues 
only that the rate ‘‘as applied’’ to these particular 
shipments is too high, i.e., that since the expenses which 
have to be met in shipping incendiaries have not been 
incurred in this case, the carriers will be making an 
unreasonable profit on these shipments. This seems to 
us to be but another way of saying that the wrong 
tariff was applied. In both instances the issue is 
whether the factors which call for a high rate on in- 
cendiary bomb shipments are present in a shipment of 
bomb casings full of napalm gel but lacking bursters 
and fuses. And the mere fact that the issue is phrased 
in one instance as a matter of tariff construction and 
in the other as a matter of reasonableness should not 
be determinative on the jurisdictional issue. To hold 
atherwise would make the doctrine of primary jurisdic- 
tion an abstraction to be called into operation at the 
whim of the pleader. 


In the case before us, the government emphasizes the 
elements of the value of alcohol moving tax free as com- 
pared with the value of alcohol on which the tax has been 
paid, and the absence of transportation reasons for charg- 
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ing a higher rate on tax free alcohol than on alcohol moving 
in bond. 


The railroad urges that the Western Pacific case is in- 
applicable here. It points out that the government has not 
contended that the rate sought to be collected is unreason- 
able per se; rather, the contention is that, due to custom 
and usage, alcohol ‘‘in bond”’ includes “‘tax free’’ alcohol, 
and thus that the ‘‘in bond’? rate was applicable. The rail- 
road stresses also that the court referral to this Commis- 
sion was for the purpose of determining only the meaning 
of the term ‘‘in bond’ as used in item 1563 and not to pass 
upon the reasonableness of the rate sought to be collected. 


In interpreting the decision in the Western Pacific case 
it is important to bear in mind that the issues, as stated by 
the Court, were two-fold: First, the construction of the 
tariff; and second, the reasonableness of that tariff if the 
rate claimed by the defendants were found applicable. As | 
stated by the Court: ‘‘In both instances the issue is wheth- 
er the factors which call for a high rate on incendiary bomb 
shipments are present in a shipment of bomb casings full 
of napalm gel but lacking bursters and fuses.’’ Thus, the 
two issues, while separate and distinct in law, were so 
bound together in fact that a determination of one was im- 
practicable without a determination of the other. 


The situation here differs. There is here no allegation 
that the rate claimed by the railroad, as such, was or is 
unreasonable. The only issue that we are called upon to 
determine is whether the commodity description in item 
1563, by use of the words ‘‘in bond’’, embraces the instant 
shipments. The issue thus requires a determination, not 
under section 1, but under section 6 of the Interstate Com- 
merce Act. 


Under the act, the rate of a carrier duly filed with us is 
the only legal charge that may be made. Even the fact 
that a rate named in a published tariff is unreasonable 
and has been so declared affords no justification for a 
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shipper paying or a carrier receiving other than the tariff 
rate. Texas & Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 
US. 426; Davis v. Portland Seed Co., 264 U.S. 403; Davis, 
v. Henderson, 266 U.S. 92. The only remedy open to a 
shipper for unreasonable charges exacted according to the 
tariffs regularly filed is by proceedings attacking the rea- 
sonableness of the charges before this Commission. Boston 
& M. BR. v. Hooker, 233 U.S. 97. This embodies the policy 
which has been adopted by Congress in the regulation of 
interstate commerce in order to prevent unjust discrimi- 
nation. Louisville & N. R. Co. v. Maxwell, 237 U.S. 94, 97. 
Where there is no ambiguity in the provisions of a tariff 
there is no room for construction. Pure Oil Co. v. Abilene 
& S. B., 284 1.C.C. 461, 465. In interpreting a tariff the 
terms used must be taken in the sense in which they are 
generally understood and accepted commercially, and 
neither carriers nor shippers can be permitted to urge for 
their own purpose a strained or unnatural construction. 
Hill Motor Car Co. v. Michigan Central R. Co., 197 I.C.C. 
259, 262. 


The government urges that in the prior report division 
2 restricted the meaning of item 1563 on the ground that 
the shipments were not actually ‘‘in bond”’, without con- 
sidering the meaning of that term. It contends that 
through custom and usage the term ‘‘in bond”? had come to 
mean ‘‘tax free.”? However, the only evidence to that effect 
of record is the statement that the Defense Supplies Corpo- 
ration, the shipper of these ladings, understood that ‘‘tax 
free?’ as used on the bills of lading of these shipments 
meant ‘‘in bond’? as used in item 1563. This does not es- 
tablish custom or general usage, and no other testimony in 
support of this claim of the government was submitted. 
To the contrary is the testimony of the railroad that its 
interpretation of the term ‘‘in bond’’ as used in item 1563 
has been uniformly applied by both carriers and commercial 
shippers since this item was first published 33 years ago. 
The fact that in certain other tariffs the term ‘‘in bond”’ 
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was followed by the words ‘‘free from Internal Revenue 
tax’’ appears to us to be an indication that the term ‘‘in 
bond”? as used in item 1563 does not and was not intended 
to include tax free alcohol, and that to include such alcohol 
the words ‘‘free from Internal Revenue tax’’ were added. 


It is admitted by the government that the alcohol in 
these shipments was withdrawn from ‘‘in bond’’ storage 
and then reshipped. It appears also that the Defense Sup- 
plies Corporation did ship a quantity of alcohol in bond. 
Thus, this corporation itself made certain shipments in 
bond as distinguished from certain other shipments, such 
as those in question here, which were made tax free. The 
term ‘‘in bond’, as we interpret it, means shipments which 
are under bond to the government as security for the pay- 
ment of excise tax and upon which that tax has not been 
paid. The record is clear that the instant shipments had 
been taken out of storage and were no longer under bond 
to the government at the time of their tender to the railroad 
for transportation. Thus, they were not ‘‘in bond”’ as that 
term was used in item 1563. 


This conclusion is supported by Reconstruction Finance 
Corp. v. Spokane, P. é S. Ry. Co., 170 F. 2d 96 (December 
2, 1948), which concerned the application on alcohol ship- 
ments made by the government, similar to those considered 
here, of the identical tariff items here in issue, from Louis- 
iana origins to points in the States of Washington and 
Oregon. The government there contended, as it does here, 
that item 1563 applied, whereas the railroad contended that 
item 1497 was applicable. The commodity there was desig- 
nated ‘‘aleohol, tax free, n.o.i.b.n.’? as it was here. The 
United States Court of Appeals, Ninth Circuit, in affirming 
the District Court and holding that item 1497 applied, had 
this to say: 


It is clear that the term ‘‘in bond’’ cannot be tortured 
into also meaning exactly opposite its face meaning 
through the application of the principle applied in the 
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cited cases. Only through general practice, custom, 
or ***** through its becoming a ‘‘term of art”’ could 
this opposite meaning be attributed to it. 


We reach the same conclusion. The record before us fails 
to establish the general custom or usage claimed by the 
government. 


On reconsideration, we find that the term ‘in bond’’ as 
used in item 1563 means shipments which are under bond 
to the government for the payment of excise tax, which 
was not true of the instant shipments, and that thus the rate 
provided in item 1497 of the tariff was applicable on the 
shipments. The prior findings are affirmed. 


A certified copy of this report, together with the prior 
report of division 2, will be submitted to the court, and the 
proceeding will be discontinued. 


Commissioners Minor and Waxrats dissent. 


ORDER 


At a General Session of the InrersTaTE Commerce CoMMISs- 
ston, held at its office in Washington, D. C., on the 13th 
day of August, A.D. 1957. 


No. 31933 
Unirep Srates oF AMERICA 
v. 
Norruern Pacrric Ramway CoMPany 


It appearing, That on December 21, 1956, division 2 made 
and filed its report in the above-entitled proceeding, 299 
.C.C. 545, and that upon petition of the complainant, the 
proceeding was reopened for reconsideration ; 


It further appearing, That the proceeding has been re- 
considered, and that the Commission, on the date hereof, 
has made and filed a report on reconsideration containing 
its findings of fact and conclusions thereon, which report, 
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together with the report of December 21, 1956, is hereby 
referred to and made a part hereof: 


It is ordered, That this proceeding be, and it is hereby, 
discontinued. 


By the Commission. 
Hazorp D. McCoy, 
(SEAL) Secretary 


EXHIBIT C 
ORDER 


At a General Session of the Inrersrare Commerce CoMMIs- 
sion, held at its office in Washington, D. C., on the 9th 
day of December, A.D. 1957. 


No. 31933 


Unrrep States or AMERICA 
v. 
NorrHern Pacrric Ramway Company 


Upon consideration of the record in the above-entitled 
proceeding, petition by the complainant for reconsideration 
of the report of the Commission on reconsideration, decided 
August 13, 1957, and the reply by defendants to the peti- 
tion: 


It is ordered, That complainant’s petition be, and it is 
hereby, denied, for the reasons that the findings and con- 
clusions in the report of the Commission, Division 2, 
adopted December 21, 1956, 299 I.C.C. 545, affirmed by the 
Commission on reconsideration on August 13, 1957, alleged 
to be erroneous, are fully supported by the evidence of 
record, and the matters submitted in support of the peti- 
tion do not present substantial and material reasons to 
warrant reopening the proceeding for reconsideration. 


By the Commission. 
Harorp D. McCoy 
(SEAL) Secretary 
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[Caption Omitted] 
Motion for Leave to Amend Complaint 


Plaintiff moves this court that it may be granted leave 
to amend its complaint herein in the following respects, 
viz: 

By striking out paragraphs IIT and IV thereof and in- 
serting in place of the same the following: 


Til 


‘Northern Pacific Railway Company presented bills con- 
taining charges based on a base rate of $1.41 per one hun- 
dred pounds for the transportation of the aforesaid ship- 
ments, under item 1497 (alcohol, not otherwise specified) 
of Transcontinental Freight Bureau West Bound Tariff 
No. 4-T, ICC No. 1487, L. E. Kipp, Agent. The Plaintiff 
paid for charges based on a base rate of $1.16 per one 
hundred pounds published in Item 1563 (alcohol [other 
than denatured or wood], in bond) of the said tariff. 


IV 


Northern Pacific Railway Company brought suit against 
this Plaintiff in the United States District Court for the 
District of Minnesota seeking to recover the difference be- 
tween the amount billed and the amount paid. In its 
answer filed in that case the United States alleged that the 
alcohol had been billed and moved ‘tax free’, and that 
under the tariffs duly filed and published by plaintiff and 
its connecting carriers the proper and lawful rate for the 
transportation of said shipments of alcohol was the base 
rate of $1.16 in said Item 1563.”’ 


Warum H. Orrick, JR. 
Assistant Attorney General 
Civil Division 
Dowatp B. MacGurnzas 


Joun J. Cowan 
Department of Justice 
Washington 25, D. C. 
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Filed July 15, 1960 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15505 September Term, 1959 


Unrrep Srates or America, Appellant, 
Vv. 
Unrrep Staves or America, Inverstare CoMMERCE 
Commission, NorrHern Pactric Ramway Company, 
Appellees, 


Before: Epcerron, Bazeron, and Bastian, Cireuit Judges. 


Order 


On consideration of appellant’s motion to reverse and 
remand with instructions, of the answer of appellee North- 
ern Pacific Railway Company, and of the answer of appel- 
lee Interstate Commerce Commission, it is 


Onperep by the court that the judgment of the District 
Court appealed from in this cause be, and it is hereby, re- 
versed, and this case is remanded to the District Court 
with directions to consider appellee’s motion to dismiss in 
the light of the decision of the Supreme Court in the case 
of Pennsylvania Railroad Company v. United States, No. 
451 October Term 1959, decided June 13, 1960, 28, L. Week. 
4459. 


Dated: July 15, 1960 Per Curiam. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 1057-58 


Unrrep Srates or America, Plaintiff’, 
v. 

Unrrep States or AMERICA and 
Inrerstate Commerce Commission, Defendants, 
and 
NorrHern Pacrric Ramway Company, 

Intervening Defendant. 


Findings of Fact and Conclusions of Law 


The above-entitled action was submitted upon the plead- 
ings, the briefs and oral argument of counsel and, after 
due consideration thereof, and of a certified copy of the 
transcript of the record of the proceedings before the Com- 


mission, received in evidence herein, the Court enters its 
Findings of Fact and Conclusions of Law, as follows: 


1. This is an action by the United States of America 
under 49 U.S.C.A. 17(9), 28 U.S.C.A. 1336, 1398, 2321, 2322 
and 5 U.S.C.A. 1009, challenging the validity of the report 
and order of the Interstate Commerce Commission issued 
in a proceeding entitled, Docket No. 31933, United States 
of America v. Northern Pacific Railway Company, 301 
L.C.C. 581. 


2. The United States of America and the Interstate Com- 
merce Commission were named as defendants in the com- 
plaint. The Northern Pacific Railway Company was per- 
mitted to intervene as a defendant. 


3. On and between April 13, 1943, and April 20, 1943, 
plaintiff, through its Defense Supplies Corporation, 
shipped 37 carloads of ethyl alcohol on commercial bills of 
lading which described the shipments as ‘‘100-54 gal. drums 
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: aleohol n.o.i.b.n.t tax free.’? These shipments were made 
over the lines and routes of the Northern Pacific Railway 
Company (Northern Pacific) and its connections from Har- 
vey and New Orleans, La., to Seattle, Tacoma, and Pasco, 
Washington, and Portland, Oregon, and were consigned to 
the War Shipping Administration for export to the Soviet 
Government under the wartime Lend-Lease Program. 


4. The Northern Pacific presented bills containing 
charges based on a base rate of $1.41 per one hundred 
pounds under Item 1497 (alchol, not otherwise specified) 
of Transcontinental Freight Bureau West Bound Tariff 
No. 4-T, I.C.C. No. 1487, L. E. Kipp, Agent. Plaintiff paid 
for charges based on a base rate of $1.16 per one hundred 
pounds published in Item 1563 (aleohol [other than de- 
natured or wood] in bond) of the said tariff. 


5. The Northern Pacific then brought three actions 
against the United States under the Tucker Act, 28 U.S.C. 
1346(a)(2), in the United States District Court for the 


District of Minnesota, Third Division, seeking to recover 
the difference between the amount billed and the amount 
paid. 


6. The District Court for Minnesota found that inas- 
much as the shipments were made ‘‘tax free,”’ the Govern- 
ment was entitled to the same rate as that which applied 
where the shipments were made without the payment of the 
Internal Revenue Tax (the ‘‘in bond”? rate). 


7. On appeal, the United States Court of Appeals for 
the Eighth Cireuit (213 F. 2d 366) vacated the judgment 
of the District Court and held, in substance, that where it 
is asserted that the term ‘‘in bond”’ as used in Item 1563 
of the tariff had by custom and usage acquired the peculiar 


1 The abbreviation ‘‘n.o.i.b.n.’’ is explained in the tariff as meaning ‘‘not 
otherwise indexed by name in western classification or otherwise specified 
in any other item of this tariff carrying carload commodity rates between the 
same points on that commodity.’’ 
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or extraordinary meaning of ‘‘tax free,’’ a preliminary 
determination as to the meaning of that term is necessary 
end must be made by the Interstate Commerce Commission 
under the primary jurisdiction doctrine in order to preserve 
tariff uniformity. The Court of Appeals remanded the 
case with directions that before attempting to finally dis- 
pose of the cases, the District Court afford the parties a 
reasonable opportunity to procure from the Commission 
a preliminary determination of the meaning of the term 
“in bond’? as used in Item 1563 of the tariff. 


8. The United States thereupon filed a petition with the 
Commission solely for the purpose of seeking a declaratory 
determination, pursuant to Section 5(d) of the Adminis- 
trative Procedure Act, 5 U.S.C.A. 1004(d) as to the mean- 
ing of the term ‘‘in bond’’ as used in Item 1563 of the 
tariff. The matter was handled under modified procedure 
as set forth in Rules 45 to 54 of the Commission’s General 
Rules of Practice (49 U.S.C.A. Appendix). 


9. On December 21, 1956, the Commission, by Division 
2, issned a report and order (299 I-C.C. 545) in which it 
found that the term ‘‘in bond’? as used in Item 1563 has 
reference to shipments which are under bond to the Gov- 
ernment for the payment of the excise tax on aleohol, and 
had not by custom and usage acquired the meaning ‘‘tax 
free.’? The Commission concluded that the rate provided 
in Item 1497 of the tariff was applicable to the shipments 
in question because the record was clear that the shipments 
had been taken out of storage in bonded warehouses and 
were no longer under bond to the Government at the time 
of their tender to the railroad. 


10. The United States petitioned the entire Commission 
for reconsideration contending that Division 2 failed to 
consider the reasonableness (lawfulness) of the rate in 
accordance with the then recent decision of the Supreme 
Court in United States v. Western Pacific R. Co., 352 
U.S. 59. 
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11. The Commission reopened the proceeding for recon- 
sideration primarily for the purpose of considering the 
facts in light of the Western Pacific decision, supra. By 
report and order on reconsideration dated August 13, 1957 
(301 I.C.C. 581), the entire Commission, two Commis- 
sioners dissenting, affirmed the findings of Division 2, sub- 
mitted copies of both reports to the District Court for 
Minnesota, and ordered the procecdings discontinued. In 
addition, the Commission found that the Western Pacific 
case, supra, was inapplicable since there was no allegation 
that the rate claimed to be applicable, was or is unreason- 
able, and that the only issue the Commission was called 
upon to determine was whether the commodity description 
in Item 1563, by use of the words ‘‘in bond,’’ embraced 
the ‘‘tax free’? shipments in question. The Commission 
found that this issue required a determination, not under 
Section 1 of the Act (reasonableness or lawfulness of the 
rate charged), but under Section 6 of the Act (applicability 
or legality of the rate charged). 


12. The second petition for reconsideration filed by the 
United States was denied on December 9, 1957. 


13. On April 23, 1958, the instant suit was commenced 
seeking judicial review of the Commission’s determination. 
The District Court for Minnesota reserved its ruling on the 
Northern Pacifie’s motion for summary judgment and 
ordered the proceedings stayed until this Court finally dis- 
posed of this review action. 


14. The Government’s principal contention is that the 
Commission erred in limiting its determination to the ap- 
plicability of the rate charged under Section 6 of the Inter- 
state Commerce Act and in refusing to consider the reason- 
ableness of the rate under Section 1 of that Act. It argues 
that the value of ‘‘tax free’’ aleohol is the same as alcohol 
‘‘in bond’? and that the failure of the Commission to con- 
sider the commercial reasons behind the tariff, ie, the 
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lower value and consequent lower liability of a carrier for 
loss or damage is arbitrary, capricious, and contrary to 
the decisions of the Supreme Court in the Western Pacific 
case, supra, and United States v. Chesapeake & Ohio R. Co., 
352 U.S. 77. 

15. There is no dispute as to the facts, the measure of 
the rates, or the items of the applicable tariff to be con- 
sidered. The Commission concluded that the facts stated 
in finding No. 14 could be given weight only under certain 
circumstances where ambiguity existed in tariff termi- 
nology, or where the issue was the unreasonableness of the 
applicable charges, and that in the instant proceeding there 
was no tariff ambiguity and no issue of unreasonableness. 


16. These ultimate findings and the subsidiary findings 
stated in the Commission’s report are adequate, supported 
by substantial evidence of record and in all respects in ac- 
cordance with law. 


Coxciustons oF Law 


1. This Court has jurisdiction of the parties and the sub- 
ject matter of this action. 


2. Contrary to the contention of plaintiff, the Western 
Pacific ease, supra, did not create a doctrine which auto- 
matically requires the Commission to consider the reason- 
ableness of a rate where only an applicability question is 
raised. Reasonableness should only be considered where 
the issue is specifically raised and separately pled before 
the Commission or where the words of the tariff are am- 
biguous. 


3. The Commission’s subsidiary and ultimate findings 
that no tariff ambiguity existed and no issue of unreason- 
ableness of the applicable charges was raised, and that the 
term ‘‘in bond”’ as used in Item 1563 of the tariff had not 
by custom and usage come to mean ‘‘tax free’? are sup- 
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ported by substantial evidence, were made in observance 
of the procedure required by law, are within the statutory 
jurisdiction of the Commission, are not arbitrary or capri- 
cious, do not constitute an abuse of discretion, are in all 
respects in accordance with law, and are adequate to sup- 
port the order. Cf., R.F.C. v. S.P. é S&. Ry. Co., 170 F. 2d 
96. 


4. The Commission’s order of August 13, 1957, was 
issued after a full and fair hearing, is within the scope of 
the statutory jurisdiction and authority of the Commission, 
is supported by adequate findings based upon substantial 
evidence, has a rational basis, and is in all respects in ac- 
cordance with law. 


5. The injunction and other relief setting aside the Com- 
mission’s orders sought by plaintiff should be denied and 
the complaint dismissed. 


WHEREFORE, it is ordered that an appropriate final judg- 


ment in accordance with the foregoing findings of fact and 
conclusions of law be entered. 


Dated at Washington, D. C., this 2nd day of August, 1961. 


(Signed) Burnira SHELDON MatrHews 
Burnita Sheldon Matthews 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil No. 1057-58 
Unirep States or AMERICA, Plaintiff, 
v. 


Unsrrep Srates or AMERICA and 
IwrerstaTe ComMERCE CoMMISSION, Defendants, 


and 


Norruern Pacrric Ramway Company, 
Intervening Defendant. 


Final Judgment and Decree 


The above entitled action to review an order of the In- 
terstate Commerce Commission issued in a proceeding 
entitled Docket No. 31933, United States of America v. 
Northern Pacific Railway Company, 301 I.C.C. 581, having 
come on for final hearing before a duly constituted district 
court of one judge convened pursuant to Sections 1336, 
1398, 2321, 2322 of Title 28 United States Code, Section 5 
of Title 28 United States Code, and Section 17(g) of Title 
49 United States Code, and the Court having considered 
the pleadings, the administrative record and the arguments 
and briefs of counsel, and the Court being fully advised 
in the premises and having filed its Findings of Fact and 
Conclusions of Law to the effect that the order of the Inter- 
state Commerce Commission complained of is valid and 
lawful in all respects and that the complaint should be 
dismissed, it is hereby 


Orperep, That the relief prayed for in the complaint be, 
and it is hereby denied, and that the complaint be, and it 
is hereby dismissed. 


Dated this 2d day of August, 1961. 


(Signed) Bursrra SHELTon MaTrHews 
United States District Judge 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil No. 1057-58 
Unrrep States or America, Plaintiff, 
v. 


Unrrep States or America and INTERSTATE 
Commerce Commission, Defendants, 


and 
NortHern Paciric Ramway Company 


Interverning Defendant. 


Notice of Appeal 


Notice is hereby given this 29th day of September, 1961, 
that Unrren Srares or America hereby appeals to the 
United States Court of Appeals for the District of Colum- 
bia from the judgment of this Court entered on the 2nd day 
of August, 1961, in favor of United States of America, In- 


terstate Commerce Commission and the Northern Pacific 
Railway Company against said United States of America. 


/s/ Davi C. ACHESON 
David C. Acheson 
Attorney for Plaintiff-Appellant 
Copy sent to: 


Office of General Counsel 
Interstate Commerce Commission 


Attention: ArtHuR J. CERRA, 
Assistant General Counsel 
Washington, D. C. 


Rosert J. Mauvoy, Esquire 
602 Transportation Building 
Washington, D. C. 
Attorney for Northern Pacific Railway Co. 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


Docket No. 31933 
Unrrep States or America, Petitioner, 
v. 


Nortnern Paciric Raruway Company, a corporation, 
Respondent. 


Petition 


The United States of America, by its attorneys, acting 
under the direction of the Attorney General, for cause of 
its petition, respectfully shows: 


1. Northern Pacific Railway Company, a corporation, the 
respondent, is a common carrier by railroad subject to 
Part I of the Interstate Commerce Act. 


2. This petition is brought for the sole purpose of pro- 
curing a determination by this Commission of the meaning 
of the term ‘‘in bond”’ as used in Item No. 1563 of Trans- 
Continental Freight Bureau West-Bound Tariff No. 4-T, 
LC.C. No. 1487, L. E. Kipp, Agent, pursuant to the man- 
dates of the United States Court of Appeals, Eighth Cir- 
cuit, issued in cases Nos. 14924, 14925, and 14926, entitled 
Northern Pacific Railway Company v. United States, 213 
F. 2d 366. Attached as Exhibit A and made a part hereof 
is the mandate issued in said case No. 14924, which is rep- 
resentative of the mandates in the other two cases. Said 
Item No. 1563 specifies ‘‘Aleohol (other than denatured or 
wood) in bond.’’ 


3. In 1946, complaints Nos. 1099, 1105, and 1106, en- 
titled Northern Pacific Railway Company, Plaintiff v. 
United States of America, Defendant, were filed in the 
United States District Court for the District of Minnesota. 
The carrier sought to recover charges alleged to be owing 
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to it for the transportation of thirty-seven carloads of ethyl 
aleohol that were shipped in 1943 by Defense Supplies Cor- 
poration from New Orleans and Harvey, Louisiana, and 
consigned to the War Shipping Administration as princi- 
pal, account of Soviet Government Purchasing Commission, 
at Seattle, Tacoma, and Pasco, Washington, and Portland, 
Oregon. The bills of lading designated that the shipments 
were ‘‘Tax Free’’. 


4, Following the decision and mandates of the Court of 
Appeals, supra, the United States District Court ordered 
a stay in order to afford an opportunity for a preliminary 
determination by the Commission of the meaning of the 
term ‘‘in bond”’ as used in said Item No. 1563. 


5. As stipulated before the Court, the shipments con- 
sisted of ethyl alcohol, in drums, and at the time of its 
withdrawal from bonded storage was the property of De- 
fense Supplies Corporation. A withdrawal tax-free permit 
was issued by the United States Treasury Department. The 
alcohol, from the time of its withdrawal under the tax-free 
permit, remained in the custody of the Government until 
delivered to vessel at the bill of lading destination, for ex- 
port. The alcohol moved tax-free, as authorized by the 
Treasury”Department. 


6. All questions of fact and law involved in the litigation 
between the partics have been resolved by or are before 
the United States District Court, except that the Court has 
stayed proceedings before it and afforded the parties an 
opportunity to procure a preliminary determination from 
the Commission as to the meaning of the term ‘‘in bond’’ 
as used in said Tariff Item No. 1563. 


Wuenrerort. Petitioner respectfully requests that the 
Commission determine the meaning of the term ‘‘in bond’’ 
as used in Item No. 1563, Trans-Continental Freight Bu- 
reau West-Bound Tariff No. 4-T, I.C.C. No. 1497, L. E. 
Kipp, Agent and whether that item meant tax-free. 
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Petitioner respectfully requests that the modified pro- 
cedure be followed, and that the Commission issue a declar- 
atory order herein pursuant to Section 5(d) of the Adminis- 
trative Procedure Act, 60 Stat. 239, 5 U.S.C. § 1004(d). 


Dated at Washington, D. C., January 26, 1956. 


Srantey N. Barnes 
Assistant Attorney General 


Cou A. SmirH 
Attorneys for the 
Department of Justice 

For Petitioner 


Exhibit 2 
BEFORE THE INTERSTATE COMMERCE COMMISSION 
Docket No. 31933 
Unrrep Srates or AMERICA 
v. 
Norraern Pacrric Rarpway Company 


Washington, “ie 
District of Columbia. : 

I, A. S. Doren, of lawful age, being first duly sworn, on 
oath, depose and say: 


1. My name is A. S. Dolch, I reside in Washington, D. C. 
For the past eight years I have been employed by the De- 
partment of Justice as a transportation rate analyst. My 
transportation experience covers over fifty years, including 
about six years with the U. S. Department of Agriculture, 
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the War Production Board, and the Board of Investiga- 
tion and Research; almost twenty years, as Traffic Manager 
of the Chicago, Attica & Southern Railroad, when I was 
also a member of the general rate committee of the Central 
Freight Association; about three years as Traffic Manager 
for commercial coneerns; ten years with the St. Louis-San 
Francisco R. R., handling general traffic matters, including 
the quoting of rates and the handling of rate adjustments; 
and seven years in St. Louis offices of three eastern trunk 
line railroads. 


2. I am familiar with the matter involved here, and in 
three civil suits before the United States Court of Appeals, 
Eighth Cireuit, entitled Northern Pacific Railway Company 
v. United States, Nos, 14924, 14925, and 14926, reported at 
213 F. 2d 366. Briefly, the controversy relates to the prop- 
er freight charges ‘‘due for the transportation of 37 car- 
loads of ethyl aleohol shipped in April, 1943, by Defense 
Supplies Corporation from New Orleans and Harvey, 


Louisiana, and consigned to the War Shipping Administra- 
tion, as principal, account of Soviet Government Purchas- 
ing Commission, at North Pacific Coast destinations.’’ (213 
F. 2d 366, 367). The destinations were Seattle, Tacoma 
and Pasco, Washington and Portland, Oregon. 


3. It is my opinion that the rate in Item No. 1563 of 
Transcontinental Freight Bureau (TCFB) West-Bound 
Tariff No. 4-T, Agent L, E. Kipp’s I.C.C. No. 1487, effec- 
tive October 15, 1942, (in effect during April 1943), applied 
on these shipments. This item reads: 


Aleoho] (other than denatured or wood), in bond, in 
earthenware or glass packed in boxes, in metal cans 
in boxes, or in bulk in barrels, in tank ears, acutal 
weight per gallon 
(subject to Item 794) 

(subject to Note 1) 


Note 1.—Applies only when tank cars are furnished 
by the shipper. 
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The referenced item 794 of the same tariff gives the rules 
for minimum weight and loading of tank cars, which is not 
here involved. A parallel column of Item No. 1563 provides 
a minimum weight of 40,000 pounds for carload shipments 
in the packages named, which include drums. The carload 
shipments in question were made in drums, in box cars. 


The carload rate shown in this Item No. 1563 to destina- 
tions shown in paragraph 2 above, was $1.16 per 100 pounds 
from transcontinental group D, which group included New 
Orleans and Harvey, La., under application of Transconti- 
nental Freight Bureau North Coast Territorial Directory 
No. 40-I, Agent L. E. Kipp’s I.0.C, No. 1492. 


Under a general notice shown on page 2 of tariff 4-T, 
Agent L. E. Kipp’s LC.C. 1487, the rate of $1.16 was 
plussed 6% by application of Table 1, page 8 of Agent L. 
FE. Kipp’s LC.C. No. A-3386. This was the horizontal in- 
erease permitted under the Commission’s order in Ex Parte 
No. 148, effective March 18, 1942. The $1.16 rate thus 
became $1.23 per 100 pounds on March 18, 1942, and was 
the effective rate on the date of these shipments. 


4. In arriving at the conclusion that the rate in Item No. 
1563 applicable to shipments of ethyl alcohol in bond, is 
applicable to the involved shipments of ethyl alcohol, tax 
free, I have examined and considered tariffs both here con- 
cerned, and otherwise: (a) Agent Kipp’s I.C.C. 1487 
(T.C.F.B. No. 4-T)—the commodity rate tariff—does not 
contain any item or reference note in the usual place, viz., 
on pages 69 to 125 of the tariff under the headings, ‘‘Expla- 
nation of Abbreviations, Explanation of Technical Terms, 
Application of Rates, Exceptions to General Application 
of Tariff, General Rules or Special Rules’’, nor is there any 
such reference in the rate Item No. 1563 itself, with any 
explanation or interpretation of the term ‘‘in bond’’; (b) 
Western Classification No. 70, Agent R. C. Fyfe’s L.C.C. 
No. 28—which governs T.C.F.B. 4-T above and was in effect 
at the time of the shipments involved, contains nothing, 
either by rule or reference, that gives an explanation of 


45 


the term ‘‘in bond’’; (¢) a third method of tariff interpre- 
tation is to seek out other publications, especially those 
applying in the same or contiguous territory, or from the 
same or related origins, preferably to generally the same 
or intermediate destinations. Such a tariff is the so-called 
“‘Aleohol Tariff’? No. 14-T of the New Orleans Freight 
Tariff Bureau, W. P. Emerson, Jr., Agent’s I.C.C. 400, 
effective January 31, 1951. This tariff, which applies from 
the same origins here concerned to Western Trunk Line 
territory, contains rates only on Alcohol and its compounds 
and derivatives; it would therefore be more likely to be 
exact in its descriptions, responsive to the customs and 
needs of the trade it serves, and give rules closely restrict- 
ing the physical transportation requirements of the com- 
modity concerned, if needed; more so, at least, than a 
general commodity tariff such as T.C.F.B. No. 4-T, con- 
taining thousands of rates on hundreds of commodities. 


There are seven rate items [nos. 525, 575, 585, 590, 595, 
655, and 665] on pages 51-66 of Agent Emerson’s I.C.C. 400 
which, by their commodity descriptions, convince me that 
they cover the same commodity intended in the commodity 
description in Item No. 1563 of T.C.F.B. tariff 4-T. Item 
No. 1563 reads: 


Aleohol (other than denatured or wood alcohol), in 
bond. 


The descriptions in the seven items in Emerson’s I.C.0. 
400 read: 


[either] 


Aleohol (other than denatured or wood alcohol), in 
bond (free of internal revenue tax) ... 


[or] 


Aleohol, in bond, free of Internal Revenue tax, ... 


There is no difference in meaning, whether the clause 
“<free of internal revenue tax’’ is enclosed in parentheses 
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or not. These words, following and modifying the words 
‘in bond”? clearly indicate that in transportation language, 
as well as in custom of the alcohol trade, the term ‘‘in 
bond’? means the same as ‘‘tax free’’, as the 37 carloads 
of ethyl aleohol here concerned were billed. 


Based on my experience in transportation work, includ- 
ing tariff interpretation and construction, rate application, 
and the meaning given to tariff items referring to alcohol 
<<in bond”? in other tariffs, it is my opinion that Item No. 
1563 of T.C.F.B. Tariff 4-T is applicable to the ‘‘tax free’’ 
shipments of ethyl alcohol here concerned. 


/s/ A. 8. Douce 


Subscribed and sworn to before me 
this 13th day of March, 1956 


(SEAL) Pav PFEIFFER, Jr. Notary Public 
My Commission Expires October 15, 1957 


Statement of Facts 
Statement of A. J. Giguere, Jr. 


Srate or MixNESOTA ? 


ss. 
County or RAMSEY 


My name is A. J. Giguere, Jr. Iam Commerce Assistant 
for the Northern Pacific Railway Company with offices at 
St. Paul, Minn. I have been employed by the Northern, 
Pacific Railway for the past 15 years and have held my 
present position for the past three years. My duties in- 
-olve the interpretation of tariffs and the preparation and 
defense of proceedings before this Commission as well as 
before various state regulatory bodies. I am a registered 
Class B practitioner. 


I have carefully reviewed all of the files, tariffs and 
transcripts in this controversy both before the United 
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' States District Court and the Court of Appeals for the 
' Bighth Circuit and am fully familiar with the issues in- 
volved and the facts set forth herein. 


The complaint of the Government involves the proper 
' tariff item to apply on 50 carload shipments of alcohol, 
NOIBN, tax free, in drums, made by the Defense Supplies 
‘ Corp. on and between April 13, and April 20, 1943, from 
New Orleans and Harvey, La., consigned to the War Ship- 
ping Administration A/C of the Soviet Government Pur- 
chasing Commission at Seattle, Tacoma and Pasco, Wash., 
and Portland, Ore. 


The applicable commodity tariff covering movement 
from the origins to destinations involved herein is Trans- 
Continental Freight Bureau Westbound Tariff 4-T, Agent 
L. E. Kipp’s ICC No, 1487 (hereinafter referred to as 
Tariff 4-T). 


The shipments involved herein were tendered on Tllinois 


Central Railroad Company Commercial Uniform Straight 
Bills of Lading to the Illinois Central Railroad as origin 
earrier at New Orleans and Harvey, La. The description 
of the commodity being shipped was shown on the bills of 
lading as ‘‘Aleohol, NOIBN, tax free’’. 


As only the proper tariff item description is in issue in 
this complaint no reference to the rates assessed or sought 
will be included in this statement. 


There are six items in Tariff 4-T naming rates on var- 
‘ous kinds of alcohol. Four of these items 1495, 1498, 1565 
and 2370 name rates on denatured, wood, solidified or anti- 
freeze alcohol and have no application to the movements 
involved. Item 1497 names rates on ‘‘aleohol, NOS, in 
glass, earthenware or metal cans, in boxes or in bulk in 
barrels also in tank ears’. Item 1563 names rates on 
‘¢aleohol (other than denatured or wood), in bond, in earth- 
enware or glass packed in boxes in metal cans in boxes, 
or in bulk in barrels (also) in tank cars.”’ 
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It is the commodity description of the two above de- 
seribed items which is before your Commission in this 
docket. 

Ttem 798 of Tariff 4-T under the heading of ‘‘General 
Rules’”’ carries the following title and statement: 


Rates on Commodities are specific. Rates on commodi- 
ties specified in this tariff are specific and must not be 
applied to analogous articles. 


Tt is therefore clear that commodities shipped under the 
rate items in this tariff must conform to the commodity 
description shown in the items contained therein. 


As stated above the bills of lading tendered for the move- 
ment of this alcohol carried the description, ‘‘aleohol, 
NOIBN, tax free’. There is no item in Tariff 4T which 
carried a commodity description reading, alcohol, NOIBN, 
tax free. 


Item 1497 publishes rates on ‘‘aleohol, NOS’. On page 
69 of Tariff 4-T under the heading of ‘Explanation of 
Abbreviations’? the term NOS is explained as follows: 


When used in connection with an article in an item of 
this tariff carrying carload commodity rates, means 
“not other wise specified in any other item of this 
tariff carrying carload commodity rates between the 
same points on the same article irrespective of pack- 
age requirements’’. 


As alcohol, NOIBN, tax free, is not specified in any item 
in Tariff 4-T the aleohol, NOS, item (Item 1497) is the only 
tariff item applicable to the shipments involved and the 
charges on these shipments were assessed at the rates 
carried in that item. 


The term ‘‘alcohol, in bond’? as used in this tariff means 
highly rectified spirits subject to tax and under a penal 
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bond payable to the Commissioner of Internal Revenue to 
insure payment of the tax and in transit from one bonded 
warchouse to another or from a registered distillery to a 
bonded warehouse. This interpretation of the term has 
been uniformily applied by both carriers and shippers since 
the carriers published this item in Tariff 4-T to cover 
alcohol in bond some thirty two years ago. 


Defendants interpretation of the meaning of ‘‘in bond”’ 
is supported by the definition given to that term in the 
regulations of the U. S, Treasury Department, Internal 
Revenue Bureau in their 1942 publication of that portion 
of the Internal Revenue Code pertaining to part 182 cover- 
ing industrial alcohol. Section 182.547 which covers au- 
thorized removals from warehouses and Section 182.548 
which covers transportation are quoted below: (Only that 
portion of Section 182.548 pertinent to this docket is 
quoted). 


Remova or AtcoioL From WAREHOUSE 


See, 182.547 Authorized removals.—Aleohol may be 
removed from bonded warehouses in accordance with 
the procedure prescribed in these regulations, for the 
following purposes: 


(1) Transferred in bond to another bonded ware- 
house. 


(2) Transferred to a denaturing plant for dena- 
turation. 


(3) Withdrawn upon payment of tax. 


(4) Withdrawn tax-free for scientific purposes, 
use of hospitals, States, ete. 


(5) Withdrawn for use by the United States or 
governmental agency thereof. 


(6) Withdrawn for exportation. 
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(7) Transferred to customs manufacturing bonded 
warehouses. 


(8) Withdrawn tax-free for use on certain vessels 
and aircraft. 


(*; Sees. 2885, 2891, 3070(a), 3103, 3107, 3108, I.R.C.; 
Sec. 309(a), Tariff Act of 1930 (19 US.C., Supp., 
1309), as amended by See. 3, Act of July 22, 1941 (pub- 
lic law 187, 77th Congress).) 


See, 182.548 Transportation—(a) In bond.—Alco- 
hol shipped in bond to another bonded warehouse shall 
be transported to the premises of the receiving ware- 
house by the proprietor of the shipping warehouse ; 
or by a railroad or steamship company, or an express 
company operating thereon; or by a motor carrier who 
holds a permit to transport tax-free or specially de- 
natured aleohol or who has qualified with the Inter- 
state Commerce Commission as a ‘‘self insurer’’; or 


by other carriers, including motor and barge lines, who 
are actively and regularly engaged in the legitimate 
_ business of transportation and who possess adequate 
facilities to insure safe delivery at destination of any 
alcohol transported by them, and who are approved 
by the district supervisor. 


(b) Tax-free—Alecohol withdrawn free of tax for 
denaturation, export, transfer to customs manufactur- 
ing bonded warehouse, use on vessels and aircraft, use 
of the United States or any governmental agency there- 
of, the several States and Territories or any municipal 
subdivision thereof, or the District of Columbia, hos- 
pitals, sanatoriums, colleges, laboratories, scientific 
purposes, etc., must be transported to the premises of 
the consignee or, if withdrawn for export, to the port 
of export, by the proprietor of the bonded warchouse 
or a carrier holding permit on Form 145 to transport 
tax-free alcohol; Provided, That the consignee may 
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transport the alcohol from the premises of the deliver- 
ing carrier at the place of destination to his own prem- 
ises or, in the case of export, or use on vessels and 
aircraft, to the point of lading. 


It is clear from the above that the internal revenue bu- 
reau makes a distinction between the terms ‘‘in bond”’ and 
‘‘tax free’? as can be seen by referring to (1) and (5) of 
Section 182.547 and paragraph (a) in bond and (b) tax free 
of Section 182.548. 


On page 7 of the complainants statement of facts and 
argument it is stated that the alcohol in the present case 
was released from bonded storage by the treasury depart- 
ment to the Defense Supplies Corp. as tax free alcohol. It 
is therefore clear that the alcohol shipments involved herein 
were not moving in bond. 


According to the aleohol tax division of the Internal 
Revenue Service alcohol in bond moves under Government 
supervision on a permit between bonded warehouses and 
actually is not free of internal revenue tax but is alcohol 
in bond on which the tax has yet to be determined. A tax 
agent applies seals to the car at origin and removes them: 
at destination. When the bonded alcohol is sold for in- 
dustrial use the tax is then determined and paid. 


I have made an investigation into the movement of ‘‘in 
bond’? and ‘‘tax free alcohol’’ and find that from the time 
the in bond rates were put into the tariff until World War 
II movement of tax free aleohol was unknown to the rail 
carriers. It was only during World War II that the Gov- 
ernment commenced shipments of this tax free alcohol. It 
also appears that the Government is the only such shipper. 


AY there was no movement of alcohol, tax free, prior to 
World War II there is no basis for complainant’s state- 
ment that the custom and usage of the term ‘‘in bond’’ was 
synonymous with the term ‘‘tax free’’. 
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I have been unable to find any correspondence in our 
files showing that the complainant ever sought adjustment 
of the rates on ‘‘aleohol, NOS” as shown in Item 1497 of 
Tariff 4T or requested that the description of ‘“alcohol 
(other than denatured or wood), in bond’? as shown in 
Item 1563 be amended in any manner. 


In the affidavit marked ‘Exhibit 2’ Witness A. S. Dolch 
refers to seven rate items in Agent Emerson’s ICC 400 
which refer to alcohol in bond with the phrase ‘‘free of in- 
ternal revenue tax’’, after the words ‘‘in bond’’. Agent 
Emerson’s ICC 400 operates only into Western Trunk Line 
territory and has no application on the trans-continental 
traffic involved herein. 


It is my opinion that, in view of Items 798 and 1497 of 
Tariff 4-T as well as the description carried on page 69 
of that tariff explaining the term NOS, Item 1563 of Tariff 
4-T is so qualified that only shipments moving in bond can 
lawfully move as the rates published therein and the only 


item in Tariff 4-T which provides rates on alcohol NOIBN, 
tax free is Item 1497. 


A. J. GicueEre, JR. 
Subscribed and sworn to before me 
this 13th day of April, 1956. 


G. T. C. Pererson 


G. T. C. Peterson, Notary Public 
Ramsey County, Minnesota 
My coramission expires Oct. 21, 1956 


(NorarraL SEAL) 
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Rates in Cents per 100 Pounds 
“___ (Brcept as noted) 


ARTICLES 


Points 
1. C. L. | the foliowing| RATE BASI 
as indi- bay Rates |_ (See Item 30) 
cated | (See Item 28) |—“y, 2 


Alcohols, other than Liquors, alcohollc, viz: | 
Amyl Alcohol other than Fusel Oil <a 
Anti-Freeze Alcohol! (See Note 1) 


‘subject to 

than 90 per cent of denatured alcoho! package re- 

@Diacetone Alcohol -| quirements 
Isopropanol or Propyl Alcoho).... -| of Western L. C. L. 

Methanol (Wood Alcohol) Classifica- 

Proprietary Ant!-Freeze Preparations (made from] tion for L. 

Denatured Ethyl Alcohol, Methanol or Ethylene} C. L. ship- 

Pht Aver with or without annie 


G@ Lactate, butyl 
Mothyl Isobuty] Ketone 


more inate apply only on Aleohol or Alcohols with or without inhibitor, prepared and represented as Anti-Freeze 
cohol. 


Note 2.—Rates apply only on thoee distillates, obtained in the synthetic production of Methyl! Alcohol, which i 
of mixtures of Sarto lcohols other than those specifically raved in Western Classification. ee one mee 


@Group K, L or M rates do not apply. Group A, B and C rates are subject to Item 190. 
(R. A. 18589) 


(] 
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Gnited States Court of Appeals 


DISTRICT OF COLUMBIA CIRCUIT 


No. 16789 


Unrrep Staves, APPELLANT, 
v. 


Unrrep Srares, Interstate ComMMERCE COMMISSION AND 
NortHern Pacrric RarroaD, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This action was brought by the United States in the dis- 
trict court to obtain review of a determination by the Inter- 
state Commerce Commission made on modified procedures 
upon a reference to it by the Court of Appeals for the Eighth 
Circuit.’ The jurisdiction of the district court was invoked, 
inter alia, under 28 U.S.C. 1336 and 49 U.S.C. 17(9) 
(J.A. 7-8)2 The jurisdiction of this court to review 


1 Northern Pacific Railroad Co. v. United States, 213 F. 2d 366 
(J.A.9). 

2 Cf. Pennsylvania R. Co. v. United States, 363 US. 202. Venue 
was laid in the District of Columbia pursuant to 28 U.S.C. 1898 
which provides that the action shall be brought only in the district 
wherein is the residence or principal office of any parties bringing 
the action. 

(1) 


2 


the district court’s dismissal of appellant’s complaint is 
invoked under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


In 1943 the Defense Supplies Corporation shipped thirty- 
seven carloads of ethyl alcohol over the lines of the North- 
ern Pacific Railway Company. These shipments were de- 
scribed in the bills of lading as ‘‘100-54 gal. drums alcohol 
n.o.i.b.n2 tax free’? (J.A. 14). Northern Pacifie pre- 
sented bills based on the rate of $1.41 per hundred pounds 
provided in Item 1497 of the applicable tariff,‘ for ‘aleohol 
n.o.s.5 in glass, earthenware or metal cans in boxes or in 
bulk in barrels’. The Government paid on the basis of 
the rate of $1.16 contained in Item 1563 of the same tariff 
for ‘“‘aleohol (other than denatured or wood), in bond, in 
earthenware or glass packed in boxes, in metal cans in boxes, 
or in bulk in barrels’’ (J.A. 8-9, 54-58). 

Northern Pacific then brought three actions against the 
Government in the United States District Court for the 
District of Minnesota, Third Division, seeking to recover 
the difference between the amount billed and the amount 
paid (J.A. 9, 30). The sole issue in these actions became 
whether the Item 1497 rate or the Item 1563 rate applied 
to the shipments in question 213 F. 2d 366). The district 
court held the lower ‘‘in bond”’ rate applied. On appeal, the 
Court of Appeals for the Eighth Circuit vacated the judg- 
ment,¢ holding the issue of tariff construction was, under 
the primary jurisdiction doctrine, a matter for the Inter- 
state Commerce Commission, and ordered that the parties 
be given a reasonable time to procure a determination from 
the Commission. 

As is reflected by the Eighth Circuit’s opinion, the Gov- 
ernment had contended in the district court in Minnesota 


3 Not otherwise indexed by name in western classification. 

4 Transcontinental Freight Bureau West Bound Tariff, No. 4-T, 
I.C.C. No. 1487, L. E. Kipp, Agent (J.A. 54-58). 

5 Not otherwise specified. 

6 Northern Pacific Railroad Company v. United States, 213 F. 
2d 366. 
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that, from the standpoint of its physical properties and the 
services rendered by the carrier in its transportation, all 
ethyl alcohol is the same. Thus, the reason for the estab- 
lishment of a separate-and lower-rate on alcohol ‘‘in bond”’ 
must be found in some other consideration. It was then 
pointed out that the only possible basis for differentiation 
for rate purposes in the movement of ethyl alcohol is the 
factor of the extent of the carrier’s liability in the event 
that the alcohol is lost in transit. This liability factor is 
made a variable by the regulations pertaining to the Fed- 
eral excise tax to which ethyl alcohol is subject. 

Generally, liability for the tax attaches at the moment 
ethyl alcohol comes into existence (26 C.F.R. 201-22). For 
this reason, there is a comprehensive regulatory scheme 
governing the production, storage, and movement of such 
alcohol.? The determination and payment of the tax on 
extant aleohol may be deferred while the alcohol is ‘‘in 
bond,” i.e., under bond for the payment of taxes. It may 
be transported without the payment of taxes in limited 
circumstances, ¢.g., (1) where it is being transferred under 
bond from one bonded establishment to another (26 C.F.R. 
201.365) ; (2) where it is withdrawn from bond by a gov- 
ernmental agency, hospital, educational institution, lab- 
oratory or clinic for a non-taxable purpose (26 C.F.R. 
201.389). If alcohol which is being transported in such 
posture is lost or destroyed under non-suspicious circum- 
stances, the tax liability which had attached when the alco- 
hol came into existence, is generally forgiven (26 C.F.R. 
901.309). Thus, the carrier’s liability for loss is confined to 
the intrinsic worth of the alcohol, approximately $.60 per 
gallon. 

In order to transport alcohol in other circumstances, the 
excise tax must be determined (i.e., the tax is computed, but 
not necessarily then actually paid). If aleohol on which the 
tax has been determined is lost in transit, there is, with 
limited exceptions, no refund of the taxes if already paid 


7 Formerly 26 C.F.R. 182 et seq. (1949 Ed.), now 26 C.F.R. 201 
et seq. (Rev. 1961). 
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or forgiveness if not as yet paid.’ Thus the carrier’s liabil- 
ity for loss is the value of the alcohol, at $.60 per gallon, 
plus the amount of taxes determined, about $10.50 per gallon 
(26 U.S.C. 5001). This greatly increased liability incurred 
by the carrier, the Government contended, explained the 
difference in rates reflected in the two tariff items (213 F. 
2d at 368). Stated otherwise, the rate differential of 25 
cents per hundred pounds was designed to compensate the 
carrier for the much larger risk which it must assume where 
the alcohol’s value includes the amount of the excise tax. 

The alcohol here involved, moving ‘‘tax free’’ for a gov- 
ernmental purpose, did not subject the carrier to the greater 
potential liability. Rather, had it been lost, the carrier 
would have been required to reimburse the United States 
on the same basis as if the alechol were ‘‘in bond’’ (ze., 
approximately 60 cents per gallon). The Government, 
therefore, urged that the lower ‘‘in bond’’ rate necessarily 
applied. (Jd.) Additionally, the Goverament relied upon 
expert testimony and evidence that other tariffs specifically 
reflected the tax factor in support of the proposition that 
‘in bond,’’? as matter of custom and usage, had come to 
mean ‘‘tax free.’’ (Jd.) 

As above noted, the district court’s determination in 
favor of the Government. 7.e., that the lower, in bond rate 
applied to shipments of tax free alcohol, was vacated by the 
Eighth Cireuit. (Id. at 369). Judge Thomas dissented 
assigning as his reason on the merits the factors pressed 
by the Government. (Id. at 369-370). For its part, the 
majority did not disagree with the Government’s analysis 
of the underlying reasons for the rate differential but 
merely concluded that the nature of the question presented 
required preliminary resort to the Interstate Commerce 
Commission. (Jd. at 369). 

The Government thereupon instituted proceedings before 


§ See 26 C.F.R. 201.481, 201.482. See also Erie Railroad Co. v. 
United States, 156 F. Supp. 908 (Ct. Cls.), Aetna Insurance Co. v. 
United States, 159 F. Supp. 831, (Ct. Cls.), rehearing denied, 162 
F. Supp. 442. The currently applicable statutory provision as 
amended in 1958, is codified in 26 U.S.C. 5008. 
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the Commission (J.A. 40). The cause was submitted 
under modified procedure (J.A. 13).9 The same basic 
factors were stressed, namely that the only ‘‘transporta- 
tion reason” for charging different rates on alcohol ship- 
ments was the liability factor, i.¢., a loss of ‘‘in bond’’ or 
‘“‘tax free’? alcohol incurred liability only to the extent of 
the intrinsic worth of the alcohol, viz. $.60 per gallon, 
whereas a loss of tax paid alcohol, since there was no tax 
forgiveness, incurred liability to the extent of the value of 
the alcohol plus the tax, or about $11.00 per gallon. 

The carrier neither took issue with this analysis nor sug- 
gested any possible alternative or additional transportation 
reason for the rate differential. The Commission declined, 
however, to consider the Government’s analysis or even 
to discuss the transportation justification for the differ- 
ential. It reasoned that the factors underlying particular 
rates can be given weight only if there is an ambiguity in 
the tariff or if the issue of reasonableness, as distinguished 
from tariff construction, is specifically raised (299 I.C.C. 
545, 548). Finding neither, the Commission held that the 
higher rate applied since the shipment in question had not 
been under bond. 

The Government thereupon sought reconsideration, on 
the ground that the then recent holding of the Supreme 
Court in United States v. Western Pacific Railroad Co., 352 
U.S. 59, required consideration of the transportation fac- 
tors underlying the establishment of the two rates on the 
transportation of alcohol (J.A. 22, 24-25). On reconsidera- 
tion, the Commission found that the record before it did not 
support the Government’s contention that, as a matter 
of custom and usage, ‘‘in bond’’ had come to mean ‘‘tax 
free,’ and that there was no tariff ambiguity. Once again 
it refused to consider the transportation factors urged by 
the Government. This refusal was premised on its distinc- 
tion of Western Pacific on the ground that there, unlike 
here, an issue of reasonableness had been specifically 


® Modified procedures involve the submission of the question 
on briefs and, in this case, without oral argument. See 49 U.S.C. 
(Appendix) Rules 45, et seg. 
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raised. 301 I.C.C. 581. The Government again sought re- 
consideration, which the Commission, this time, denied (J. 
A, 29). 

The Government thereuyon brought this action in the Dis- 
trict Court for the District of Columbia to obtain review of 
the Commission’s decision (J.A. 7-8). The District Court 
initially held it lacked jurisdiction to review the order and 
dismissed the complaint (J.A. 4). This Court reversed 
and remanded for further consideration in light of the 
intervening decision of the Supreme Court in Pennsylvania 
Railroad Co. v. United States, 363 U.S. 202° (J.A. 31). 
On remand, the District Court assumed jurisdiction and dis- 
missed the complaint on the merits (J.A. 38). It held, 
inter alia, that, for the reasons assigned by the Commission, 
it was unnecessary to consider the transportation factors 
underlying the two rates on alcohol (J.A. 32-37). It is from 
that decision that the instant appeal is prosecuted. 


STATEMENT OF POINTS 


The district court erred in ruling that for the reasons 


assigned by the Interstate Commerce Commission, it was 
unnecessary for the Commission, in construing the tariff 
provisions here involved, to consider the transportation 
factors underlying the establishment of two different rates 
on the transportation of ethyl alcohol. 


SUMMARY OF ARGUMENT 


In this case, the Interstate Commerce Commission was 
called upon by a reference from the Court of Appeals for 
the Eighth Cireuit to determine which of two disparate 
tariff rates governing the transportation of ethyl alcohol 
is applicable to shipments of that commodity by the United 
States. Before the Commission, the Government urged, 


10In Pennsylvania Railroad, the Supreme Court held that a 
Commission order entered on referyfal from the Court of Claims 
was reviewable in the same fashion’as a Commission order entered 
in a plenary proceeding. As above noted, p. 1 supra, venue in an 
action brought by the United States to review a Commission order 
lies in the District of Columbia. 


7 


inter alia, that there are certain transportation factors 
which underlie the establishment of two rates for ethyl 
aleohol and that these factors require the conclusion that 
the lower rate is applicable to the shipments in issue. 

Neither the Commission nor the carrier took issue with 
the Government’s analysis of the reasons for the two rates 
on the same commodity or with the conclusion that, if effect 
were given to these reasons, the lower ethyl alcohol rate 
would have to be held applicable. Rather, in ruling that 
the higher rate was applicable, the Commission not only 
expressly refused to consider the Government’s analysis 
but, additionally, failed to suggest any other possible reason 
for the establishment of different rates on ethyl alcohol. 
The basis of this refusal was not that there are no commer- 
cial reasons for the different rates. The offered justification 
of the Commission was, instead (1) that the Government 
had not challenged the reasonableness of the higher rate 
as applied to the shipments in issue ; and (2) that the tariff 
terms involved are not ambiguous. 

In view of the decision of the Supreme Court in United 
States v. Western Pacific R. Co., 352 U.S. 59, the Commis- 
sion’s action—and the district court’s judgment upholding 
it—constitute plain error. Western Pacific squarely holds 
that, in the circumstances of this case, the process of tariff 
construction necessarily requires the Commission to con- 
sider the transportation factors which underlie the tariff. 
As the Court pointed out, a tariff is not an ‘‘abstraction’”’ 
but ‘“‘embodies an analysis of the costs incurred in the 
transportation of a certain article and a decision as to 
how much should, therefore, be charged for the carriage 
of that article in order to produce a fair and reasonable 
return.’? 352 U.S. at 66. Thus, the Court concluded, con- 
sideration must be given to the commercial reasons under- 
lying the rate structure—it is not enough merely to read 
“the tariff language or [apply] abstract ‘rules’ of con- 
struction.’? Id. at 67. For ‘‘without consideration of the 
factors and purposes underlying the terminology em- 
ployed’? the ‘‘process of adjudication [would become] little 
more than an exercise in semanties.”’ Ibid. 
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In the course of the Western Pacific opinion, the Court 
firmly rejected the theory—on the basis of which the Com- 
mission acted in this case—that there is a sharp and in- 
flexible distinction between issues of tariff construction and 
issues of the reasonableness of a rate as applied to par- 
ticular shipments. Characterizing the distinction as ‘‘arti- 
ficial’, the Court made it clear that the underlying trans- 
portation reasons for the rates involved are just as relevant 
where the issue is cast in terms of tariff construction as 
where the issue is framed in terms of unreasonableness of 
one of the rates as applied. 7d. at 68. And the Court also 
disposed of the Commission’s present belief that it need 
not consider transportation factors absent a finding that 
the tariff terms are ambiguous. Apart from the fact that 
the terms involved in Western Pacific were not deemed by 
the Court to be ambiguous, the Commission’s suggestion 
cannot be squared with the Court’s observation that to 
disregard the factors and purposes underlying the em- 
ployed terminology—in favor of a mechanical reading of 
the bare words of the instrument—would be to engage in 
a semantic exercise. What the Commission has done here 
is precisely that. 

This Court is not called upon to consider itself the factors 
which the Government believes to be at the foundation of 
the publication of two rates on ethyl alcohol. Under West- 
ern Pacific this must be done by the Commission. The relief 
which is sought is a remand to that body for a determination 
as to what the relevant factors are. The ultimate resolu- 
tion of the tariff construction issue should then be made 
by the Commission on the basis of those factors. 


ARGUMENT 


Western Pacific v. United States, 352 U.S. 59 Required the 
Commission to Consider the Transportation Factors Under- 
lying the Tariff Rates Here involved 


Throughout the long history of this litigation, the Gov- 
ernment has taken the consistent position that the factors 
underlying the establishment of two different rates on 


9 


alcohol shipments require the application of the lower ‘ein 
bond”’ rate to the ‘‘tax-free’’ shipment in question. As 
indicated, the premise for this contention is that the pres- 
ence in the applicable tariff of two disparate rates for the 
transportation of ethyl aleohol is not based upon a differ- 
ence in transportation services furnished; on the contrary, 
alcohol is handled in precisely the same fashion by the 
carrier whether it is shipped ‘‘in bond’’, ‘‘tax-free’’ or 
in tax paid or determined status. The reason for the lower 
rate on some ethyl alcohol is, instead, that on alcohol which 
is shipped without prepayment of internal revenue taxes, 
the earrier’s risk of loss is limited to the relatively nominal 
intrinsic worth of the alcohol. The carrier’s responsibility 
for tax paid or determined alcohol, however, includes the 
tax (which is approximately fifteen times the intrinsic worth 
of the alcohol). 

The Government’s premise has not been challenged at 
any point in this litigation, either by the Commission or 
the carrier. For its part, the Commission took the position 
that there was no necessity for it to consider the trans- 
portation factors on which the two rates are bottomed; 
and accordingly refused to pass upon the validity of the 
Government’s analysis. The Commission did not deny the 
existence of such factors but was of the view that they 
need be considered in construing a tariff only where there 
is an ambiguity in the tariff, or where the issue of rea- 
sonableness, as distinguished from tariff construction, 1s 
specifically raised. 299 LC.C. 548, 301 L.C.C. 585. We 
submit that, in view of the Supreme Court’s decision in 
Western Pacific, supra, the Commission’s refusal to con- 
sider the factors underlying the tariff, and the district 
court’s dismissal of the Government’s complaint, were 
plain error. The case should, therefore, be remanded to 
the Commission for further proceedings consistent with 
Western Pacific. 

1. Prior to the 1956 decision of the Supreme Court in 
United States v. Western Pacific, supra, it was generally 
assumed that tariff construction and reasonableness ques- 
tions were totally separate and distinct. Tariff construction 
was viewed as involving simply a determination as to which 
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of competing tariff provisions applied, as a matter of lan- 
guage, to the shipment in question. The area of inquiry 
was necessrily restricted to the four corners of the tariff, 
except in situations where extrinsic evidence could be offered 
to show « technical or special meaning of a term in the 
tariff. After this determination was made, i.e., the tariff, 
elassifiextion which covered the shipment was chosen, it 
remained to be decided (if the higher rate was found appli- 
cable from a semantic standpoint), whether that rate was 
reasonable as applied to the shipments in issue. This 
process was typically a comparison of rate to service. See 
e.g., Union Pac. R. Co. v. United States, 11 F. Supp. 266, 
268 (Ct. Cls.). 

Indeed, it was on the assumption that questions of tariff 
construction and reasonableness are separate and distinct 
that the Government proceeded in Western Pacific itself. 

here, although the Government’s arguments on both the 
tariff construction and reasonableness questions rested 
basically upon the same considerations, it acquiesced in 
the dichotomy drawn between them by the Court of Claims. 

Western Pacific involved the transportation by three rail- 
roads of Government-owned steel aerial bomb cases filled 
with napalm gel. The carriers billed the Government at 
the high first-class rates established in the relevant tariffs 
for ‘‘incendiary bombs,’’? which was the description on 
some of the bills of lading. In the case of two of the 
carsiers, the Government paid the bills as presented; on 
post-audit, however, the General Accounting Office deter- 
mined that the shipments should have been afforded the 
lower, fifth-class rate applicable to gasoline in drums and 
deducted the difference from subsequent bills rendered by 
the carriers. With respect to the third carrier, in the first 
instance the Government paid the bills at the lower rate. 

The carriers then brought suit in the Court of Claims 
under the Tucker Act to recover the amount of the deduc- 
tions in the two cases, and the difference between the bills 
as rendered and as paid in the third. The Government de- 
fended on the principal ground that, as a matter of tariff 
construction, the ‘‘incendiary bomb’ classification was in- 
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applicable. To support this position, it was shown that (1) 
while napalm gel (which is a mixture of gasoline and alumi- 
num soap powder) is inflammable, it is not self-igniting ; (2) 
in a completed incendiary bomb, the napalm gel is ignited 
by white phosphorous contained in a burster charge, which 
in turn is fired by a fuse; and (3) neither the burster nor 
the fuse had as yet been added when the shipments involved 
were made, with the result that the bombs were not incendi- 
ary at that time. 

In the alternative, the Government urged that, if the in- 
cendiary bomb classification was held to govern despite the 
non-incendiary character of the shipments, the tariff would 
be unreasonable as applied and that, as a consequence, the 
proceedings should be suspended and the reasonableness 
issue referred to the Interstate Commerce Commission. 
The basis of the unreasonableness contention was that a 
high incendiary commodity rate should not be applied to 
commodities which are not incendiary (and therefore do 
not involve the same transportation risk). 

In a3 to 2 decision, the Court of Claims rejected the Gov- 


ernment’s position and entered summary judgment for the 
carriers, 131 F. Supp. 919. It held (1) that the shipments 
were ‘“‘incendiary bombs’’ as that term was used in the 
tariff; and (2) that the running of the two-year limitations 
period in Section 16(3) of the Interstate Commerce Act, 
49 U.S.C. 16(3), barred reference of the question of reason- 
ableness to the Commission. 


At the outset of its opinion, reversing the Court of Claims, 
the Supreme Court undertook to consider whether the case 
presented questions appropriate for Commission resolu- 
tion. In this connection, the Court first reviewed the long- 
established doctrine of primary jurisdiction which, it ob- 
served, ‘‘comes into play whenever enforcement of [a claim 
originally cognizable in the courts] requires the resolution 
of issues which, under a regulatory scheme, have been 
placed within the special competence of an administrative 
body; in such a case the judicial process is suspended pend- 
ing referral of such issues to the administrative body for 
its view’’ [352 U.S. at 64]. 
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The Court recognized that ‘‘[nJo fixed formula exists 
for applying the doctrine of primary jurisdiction”’ and that 
‘<[i]n every case the question is whether the reasons for the 
existence of the doctrine are present and whether the pur- 
poses it serves will be aided by its application in the par- 
ticular litigation.’’ [Jbid] The Court added that these ‘‘rea- 
sons and purposes have often been given expression by this 
Court. In the earlier cases emphasis was laid on the desir- 
able uniformity which would obtain if initially a specialized 
agency passed on certain types of administrative questions. 
** * More recently the expert and specialized knowledge of 
the agency involved has been particularly stressed.”’ [Ibid] 
Thus, the Court concluded, whether ‘‘the Interstate Com- 
merce Commission should first pass on the construction of 
the tariff in dispute here * * * depends on whether the ques- 
tion raises issues of transportation policy which ought to 
be considered by the Commission in the interests of a uni- 
form and expert administration of the regulatory scheme 
laid down by [the Interstate Commerce Act]”’ [Id. at 65]. 

Having formulated the issue in those terms, the Court 
then proceeded to an examination of its earlier decisions 
in Texas & Pacific R. Co. v. American Tie & Timber Co., 
234 U.S. 138, and Great Northern R. Co., v. Merchants 
Elevator Co., 259 U.S. 285. It noted that, in the Texas € 
Pacific case, it had held that the Interstate Commerce Com- 
mission alone could resolve the question as to whether oak 
railroad ties were ‘‘lumber’’ within the meaning of a par- 
ticular tariff. And in Great Northern, the Court had de- 
cided that where words are used in a peculiar or technical 
sense, requiring resort to extrinsic evidence to determine 
their meaning or proper application, the issue of tariff- 
application comes within the primary jurisdiction rule. 
This, the Court in Great Northern had stated, is because 
such a ‘‘determination is reached ordinarily upon volumi- 
nous and conflicting evidence, for the adequate apprecia- 
tion of which acquaintance with many intricate facts of 
transportation is indispensable; and such acquaintance is 
commonly to be found only in a body of experts’’ (259 US. 
at 291). 
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Turning then to the question as to whether ascertainment 
of the scope of the term ‘‘incendiary bomb,’’ as used in the 
Western Pacific tariff, involved factors ‘‘the adequate ap- 
preciation of which presupposes an acquaintance with many 
intricate aspects of transportation,’’ and therefore re- 
quired a referral of the tariff construction question to the 
Commission; Mr. Justice Harlan found the answer to be in 
affirmative [352 U.S. at 66-69]: 


A tariff is not an abstraction. It embodies an analy- 
sis of the costs incurred in the transportation of a cer- 
tain article and a decision as to how much should, 
therefore, be charged for the carriage of that article 
am order to produce a fair and reasonable return, Com- 
plex and technical cost-allocation and accounting prob- 
lems must be solved in setting the tariff initially. In 
the case of ‘“‘incendiary bombs,’’ since it is expensive 
to take the elaborate safety precautions necessary to 
carry such items in safety, evidently there must have 
been calculation of the costs of handling, supervising 
and insuring an inherently dangerous cargo. In other 
words, there were obviously commercial reasons * why 
a higher tariff was set for incendiary bombs than for, 
say, lumber, It therefore follows that the decision 
whether a certain item was intended to be covered by 
the tariff for incendiary bombs involves an intimate 
knowledge of these very reasons themselves. Whether 
steel casings filled with napalm gel are incendiary 
bombs is, in this context, more than simply a question 
of reading the tariff language or applying abstract 
‘‘rules’’? on construction. For the basic issue is how 
far the reasons justifying a high rate for the carriage 
of extra-hazardous objects were applicable to the in- 
stant shipment. Do the factors which make for high 
costs and therefore high rates on incendiary bombs 
also call for a high rate on steel casings filled with 
napalm gel? To answer that question there must be 
close familiarity with these factors. Such familiarity 
is possessed not by the courts but by the agency which 
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had the exclusive power to pass on the rate in the 
first instance. And, on the other hand, to decide the 
question of the scope of this tariff without considera- 
tion of the factors and purposes underlying the 
terminology employed would make the process of ad- 
judication little more than an exercise in semantics. 

The main thrust of the Government’s argument on 
the construction question went to the fact that the 
shipments here involved were not as hazardous as con- 
templated by the term ‘incendiary bomb”’ as used in 
the tariff, and that therefore the tariff should not be 
construed to cover them, Similarly, the dissenting 
judges below emphasized the absence from the ship- 
ments of the commercial factors which call for a high 
rate on incendiary bombs: ‘‘If the reason for the high 
freight rate is the incendiary quality of the freight, 
and if the freight does not have the incendiary quality, 
the reason for the high rate vanishes and the rate 
should vanish with it.’’ 132 Ct. Cl., at 118, 131 F. Supp. 
at 921. The difficulty with this line of argument is 
that we do not know whether the ‘‘ineendiary quality 
of the freight’? was in fact the reason for the high 
rate, still less whether that was the only reason and how 
much weight should be assigned to it. Courts which 
do not make rates cannot know with exactitude the 
factors which go into the rate-making process. And 
for the court here to undertake to fix the limits of 
the tariff’s application without knowledge of such fac- 
tors, and the extent to which they are present or absent 
in the particular case, is tantamount to engaging in 
judicial guesswork. Jf was the Commission and not 
the court which originally determined why incendiaries 
should be transported at a high rate. It is thus the 
Commission which should determine whether ship- 
ments of napalm gel bombs, minus bursters and fuses, 
meet those requirements; that is, whether the factors 
making for certain costs and thus a certain rate on 
incendiaries are present in the carriage of such incom- 
pleted bombs. 
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This conclusion is fortified by the artificiality of 
the distinction between the issues of tariff construction 
and of the reasonableness of the tariff as applied, the 
lutter being recognized by all to be one for the Inter- 
state Commerce Commission. For the Government’s 
thesis on the issue of reasonableness is not that the 
rate on incendiary bombs is, in general, too high. It 
argues only that the rate ‘‘as applied’’ to these parti- 
cular shipments is too high—i.e, that since the ex- 
penses which have to be met in shipping incendiaries 
have not been ineurred in this case, the carriers will 
be making an unreasonable profit on these shipments. 
This seems to us to be but another way of saying that 
the wrong tariff was applied. In both instances the 
issue is whether the factors which call for a high rate 
on incendiary bomb shipments are present in a ship- 
ment of bomb casings full of napalin gel but lacking 
bursters and fuses. And the mere fact that the issue 
is phrased in one instance as a matter of tariff construc- 
tion and in the other as a matter of reasonableness 
should not be determinative on the jurisdictional issue, 
To hold otherwise would make the doctrine of primary 
jurisdiction an abstraction to be called into operation 
at the whim of the pleader. [Emphasis supplied except 
where indicated by an asterisk.] ™ 


Western Pacific is, we submit, controlling here and obliged 
the Commission to pass upon the question of the commercial 
or transportation factors underlying the establishment of 
the two rates on alcohol. 

Like the tariff involved in Western Pacific, the tariff 
governing the transportation of ethyl alcohol is not an 
‘Cabstraction.’’? Rather, it ‘‘embodies an analysis of the 
costs incurred in the transportation of’’ ethyl alcohol and 
a decision as to what charges will produce a fair and 
reasonable return, Just as in Western Pacific ‘‘there were 


" The Court went on to conclude that there was no limitations 
bar to Commission consideration, 352 U.S. at 70-74. 
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obviously commercial reasons’’ for charging more for the 
carriage of incendiary bombs than for other commodities, 
so too here there must be commercial reasons for charging 
more for some classes of ethyl alcohol than for others. 
Here, no less than in Western Pacific, the resolution of 
the question as to which rate governed was not simply a 
matter of ‘‘reading the tariff language’’ or ‘applying ab- 
stract ‘rules’ of construction.’’ Instead, it required a con- 
sideration of the extent to which the reasons for establis- 
ing a lower rate on alcohol ‘‘in bond’’ were applicable to 
“tax free’? alcohol. For without ‘‘consideration of the 
factors and purposes underlying the terminology em- 
ployed,’’ the ‘‘process of adjudication’? by the Commission 
is “little more than an exercise in semantics.’’ 7? 

2. As we have noted, the Commission did not disagree 
with our contention that there are commercial reasons un- 
derlying the rates involved which require the same rate on 
all aleohol on which taxes have not been paid. It ruled, 
however, that the Government’s failure to raise the reason- 
ableness issue separately relieved it of the obligation to 
go beyond the terms of the tariff (J.A. 25). 

The Western Pacific opinion itself is an absolute refu- 
tation of any suggestion that commercial factors need to 
be considered only if reasonableness of the rate as applied 
is raised. Specifically, the Supreme Court made it plain 
that the commercial factors may be just as, determinative 
of the tariff construction question as of the reasonableness 
issue, 352 U.S. at 69. Indeed, it was this recognition that 
led the Court to characterize the distinction between the 
two issues as ‘‘artificial.’’ 

That it is not the presence of an issue of reasonable- 
ness which requires an analysis of the factors underlying 
the rate structure in the tariff is further demonstrated by 
United States v. Chesapeake & Ohio Railroad Co., 352 U.S. 
77, and Porto Transport Inc. y. Consolidated Diesel Elec- 
tric Corp ct al., 189 F. Supp. 8 (S.D.N.Y.). 

In United States v. Chesapeake & Ohio Railroad Co., 


12 352 USS. at 67. 
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supra, which was decided on the same day as Western 
Pacific, the question was whether the export rate or the 
higher domestic rate applied on Government shipments 
which, at the time of rail movement, were intended for 
exportation to China but, because of war conditions devel- 
oping after the rail movement, could not be so exported. 
Adopting the same dichotomy it had employed in Western 
Pacific, the Government took the position that the export 
rate applied to ‘‘frustrated’’ export shipments as a matter 
of tariff construction and that, in any event, the applica- 
tion of the domestic rate would be unreasonable in the cir- 
cumstances. 

The district court entered judgment for the carrier and 
the Fourth Circuit affirmed. 224 F.2d 443. In holding, inter 
alia, that the district court had properly denied the Gov- 
ernment’s request to refer the question of the reasonable- 
ness of the domestie rate, as applied, to the Interstate Com- 
merce Commission, the Court of Appeals stated that the 
“‘question was not the reasonabless of rates, which everyone 
conceded to be reasonable, but which was applicable to the 


shipment under the circumstances of the case, a question 
which the court was competent to decide.’’? See 224 F.2d 
at 444. 

In reversing the Court of Appeals, and remanding the 
ease for further proceedings, the Supreme Court observed 
(352 U.S. at 80-81) : 


Unlike the Court of Claims in United States v. 
Western Pacific R. Co., supra, the Court of Appeals, 
correctly we think, regarded the questions of whether 
the domestic tariff applied to these shipments, and 
whether it was reasonable if so applied, as simply 
two ways of stating the same underlying problem. 
Hence we face the same question as the one we have 
dealt with in the Western Pacific case, supra, namely: 
does the issue of tariff construction, which the Court 
of Appeals regarded as one for the court, involve 
such acquainianee with rate-making and transporta- 
tion factors as to make the issue initially one for the 
Interstate Commerce Commission, under the doctrine 
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of primary jurisdiction? In this instance we cannot 
say positively whether or not there should have been 
a referral to the Commission. The Government, treat- 
ing the issues of ‘‘construction’’ and ‘¢ reasonableness’’ 
as separable, did not question the Court of Appeals’ 
holding that the domestic tariff applied, but argued 
only that the tariff was unreasonable as applied to 
these shipments. The parties, therefore, have not 
briefed or argued the factors making for or against 
the application of the domestic rather than the ex- 
port tariff. Consequently, we do not know what kinds 
of factors are involved, and we therefore cannot say 
on this record whether the issue of tariff construc- 
tion should have been referred to the Commission. 
[Emphasis supplied] * 


That the issue of reasonableness need not be present is 
still further demonstrated by Porto Transport Inc. v. Con- 
solidated Diesel Electric Corp. et al., 189 F. Supp. 8 (S.D. 
N.Y.). There, a motor carrier sued to recover amounts 
allegedly owing as additional freight for the transporta- 
tion of certain vehicles designed for towing and servicing 
aircraft. Freight charges were billed, without designat- 
ing the listed category in the tariff, on the basis of fourth 
or fifth class rates. Subsequently the carrier concluded 
that the vehicle had been improperly classified, asserting 
that the proper classification was ‘‘motor vehicle chassis 
combined with generators,’’ and, assimilating this for- 
mulation into the tariff category ‘‘automobile chassis,’’ 
sought to collect a higher, first class rate. There was, 
clearly, no issue of reasonableness of rate raised, and 
indeed, such an issue could not have been raised.* Never- 
theless, relying on Western Pacific, Cireuit Judge Friendly 
(sitting by designation) held that the issue of tariff con- 


13On remand, the Court of Appeals indicated that the question 
should be referrerd to the Commission, 242 F, 2d 732. 

“In TI.M.E. Inc. v. United States, 359 U.S. 464, the Supreme 
Court held that a shipper by motor carrier (as distinguished from 
rail and water) can not challenge in post-shipment litigation the 
reasonableness of the carrier’s charges. 


struction should be referred to the Interstate Commerce 
Commission stating: 


* © * if the words [in a tariff] are used in a tech- 
nieal sense or if understanding of the principles of 
cost allocation that underlay the computation of the 
tariff is crucial to its interpretation, the issue should 
be referred to the LC.C. [citing Western Pacific]. 
(189 F. Supp. at 10) 

*** Tn order to ascertain whether the * * * [vehicle] 
is essentially more like an automobile chassis or a 
generator, or any other classified item, it is necessary 
to know which characteristics of chassis or of gen- 
crators were considered relevant in the formulation 
of the tariff. * * * 

* * * Assorting that the * * * [vehicle] is a com- 
bination of two generators * * * and * * * a ‘motor 
vehicle chassis’? * * * plaintiff argues that ewan: 
first class rete should be applied.* * * In order to 
reach the plaintiff’s conclusion it is necessary first 
to hold that the * * * [vehicle] possesses the essential 
characteristics of an automobile chassis, the term used 
in the tariff. The Court is unable to make that de- 
termination.* * * To hold that the * * * [vehicle] 
is an automobile chassis, or a chassis combined with 
wenerators, and thus carries a first class rating would 
he io declare it deserving of a rate four times that 
applicable to a lift truck or tractor. Without more 
knowledge of the factors underlying the tariff clas- 
sifications than I have, I cannot rule that such a dif- 
ference in treatment would accord with the tariff or 
with the cost allocations reflected therein.” * * (189 
F. Supp. at 11)." 


wCf, Somma v. United States, 283 F. 2d 149, 151 (C. A. 3) 
United States v. North Carolina Granite Corp., 288 F. 2d 232, 235 
(C.A. 4). See also Northwestern Auto Parts Co. v. Chicago, B. & 
Q. R. Co.. 240 F. 2d 743, 749 (C.A. 8): 

“The problem of deciding in this case whether plaintiff’s ship- 
ments were scrap ‘ton or steel having value for remelting pur- 
poses only involves many of the same considerations expressed 
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We submit that Porto Transport makes it clear beyond 
peradventure that it is not the presence of a closely re- 
lated question of reasonableness which requires, for its 
construction, an analysis of the factors underlying a tariff. 
For there, notwithstanding the absence of an issue of 
reasonableness, Judge Friendly viewed Western Pacific 
as requiring a referral to the Commission of an issue of 
tariff construction in order that the factors upon which 
the tariff was based, matters within the Commission’s 
expertise and both erucial to and determinative of con- 
struction, be considered. The speciousness of the Com- 
mission’s position becomes apparent when it is recognized 
that taken to its logical conclusion, it would require that 
in Porto Transport those very factors be disregarded on 
the administrative consideration. 

3. Equally without merit is the Commission’s assertion 
that the factors upon which a tariff is based must be con- 
sidered only where the tariff is ambiguous. 

In the first place, there is not a shred of support in the 
Supreme Court’s opinion for any such limitation upon the 


scope of the Western Pacific doctrine. Moreover, there 
was no tariff ambiguity in Western Pacific. 

The competing provisions of the tariff were “¢ineendiary 
bombs’? and ‘gasoline in steel drums.’’ Neither classifica- 
tion is composed of terms which defy judicial understand- 
ing. But a construction problem arose notwithstanding 
semantic clarity. It was caused by factors extrinsi¢ to the 


by the Supreme Court in regard to the problem in the Western 
Pacific case. The record here gives us no inkling of the factors 
that. produce the scrap iron rates or the rate on automotive 
engine parts other than automobile bodies, old, used, having 
value for reconditioning, or what it is that justifies the differ- 
ence between the rates. All that the Supreme Court said in the 
Western Pacific case * * * as to the necessity for expert and 
specialized knowledge in that case is applicable here, and it 
must be held here in accord with the teaching of the Western 
Pacific case that the question of the tariff construction, as well 
as that of the reasonableness of the tariff as applied, are within 
the exclusive primary jurisdiction of the Interstate Commerce 
Commission.” 
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tariff language, viz, the absence of bursters and fuses. The 
Supreme Court did not, in those circumstances attempt to 
ascertain, in construing the tariff, whether a bomb without 
bursters and fuses, as a matter of semantics, remains a 
bomb. Rather, it recognized that there were commercial 
reasons for distinguishing between bombs and drums of 
gasoline which require different rates of carriage. But 
further recognizing that the Commission was the expert 
in that area, it declined to determine the nature of the ship- 
ment for tariff purposes and referred the question to the 
Commission. : 

The Commission’s determination here that the higher 
rate applied was based ou the finding that ‘‘in bond’’ 
literally means in bond, i.e., under bond for the payment of 
taxes. But the Supreme Court does not view the Commis- 
sion as a language laboratory, nor is a tariff viewed as an 
abstraction whose terms require semantic interpretation. 
352 U.S. at 66. Rather, a tariff is viewed as an analysis of 
costs, cost allocation, and profits, and the Commission is 
regarded as a body expert in those areas Id. at 66-67. Man- 
ifestly, the Supreme Court contemplated a process of tariff 
construction by the Commission which would involve the 
application of that expertise to those factors. (Ibid.) 

We stress again that the situation at bar is indistinguish- 
able from Western Pacific. The competing tariff provisions 
are capable of dictionary definition. Whether the shipment 
was ‘‘in bond’? is a question capable of determination. But 
here, as in Western Pacific, there must be commercial rea- 
sons underlying a difference in rates. We have contended, 
without contradiction, that it is the factor of liability in the 
event of loss. We do not ask this Court to decide whether, 
in fact, liability is the determinative factor. Rather, we ask 
that the Commission be required to analyze the factors 
upon which the tariff is based, in order that the process of 
construction may be more than the proscribed ‘‘exercise in 
semantics’? which has heretofore obtained. 352 US. at 67. 

The present course taken by the Commission is dilem- 
matic for litigants as well as subversive of the Interstate 
Commerce Act. The courts are increasingly sensitive to the 
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primary jurisdiction doctrine since the Supreme Court’s 
decision in Western Pacific, recognizing that in circum- 
stances such as obtain here, tariff construction is not a ques- 
tion of “‘law.’?!° Rather, it is a question which, in the in- 
terests of a uniform and expert administration of the In- 
terstate Commerce Act, requires Commission analysis of 
an area into which courts are loath, if not forbidden to make 
inquiry. Reconstruction Finance Corp. v. Spokane, P. & S. 
Ry. Co., 170 F. 2d 96, 98 at fn. 3 (C.A. 9.) Anomalously, the 
Commission here, treats the question referred as one of 
“law,’’ refusing to go beyond the four corners of the tariff 
and engaging in the exercise in semantics which referral to 
it was designed to avoid. Considerations of fairness to 
litigants, and more significantly, vindication of the Inter- 
state Commerce Act require that the Commission here per- 
form the more meaningful process of tariff construction 
required by the decision of the Supreme Court in Western 
Pacific. 


CONCLUSION 


For the reasons stated, it is respectfully submitted that 


the judgment below should be reversed. The cause should 
be remanded to the district court with instructions to re- 
mand it further to the Interstate Commerce Commission for 
(1) a determination of the transportation factors underly- 
ing the tariff provisions in issuc, and (2) a resolution of 
the question of the applicable rate in terms of those trans- 
portation factors. 


Wiuiam H. Orrick, Jr., 
Assistant Attorrey General, 


Davi C. AcHEsON, 
United States Attorney, 


Avan S. RosENTHAL, 

Srantey M. Ko.ser, 

Attorneys, Department of Justice. 
Fesrvary, 1962. 


16 See e.g., fn. 15, supra p. 19. 
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QUESTION PRESENTED 


In the opinion of the appellee Northern Pacific Railway 
Company, the sole issue presented on appeal is: 


In construing the disputed tariff provisions and de- 
termining the provision applicable to the alcohol shipments 
involved, did the Interstate Commerce Commission prop- 
erly discharge its interpretative function by applying the 


relevant legal criteria to the evidence of record, so that 
its determination was properly sustained by the District 
Court? 


Question presented 
Counter-statement of the case 
Statute involved 

Summary of argument 
Argument: 


In reaching its determination as to the applicable 
tariff provision, the Interstate Commerce Commis- 
sion properly discharged its interpretative func- 
tion by applying the relevant legal criteria to the 
evidence of record, and therefore its determination 
should be sustained by the federal courts 


A. The controlling statute 


B. The Commission properly performed its stat- 
utory function in determining which tariff 
item and rate was applicable to the shipments 
involved 


. The only decision of another court squarely 
in point is an appellate decision supporting 
the determination of the Commission herein 


. Appellant’s basic premise is erroneous, and 
its reliance upon the Western Pacific decision 
is misplaced 
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United States Court of Appeals 
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No. 16,789 


Unrrep States, Appellant 
v. 


Unrrep Srates, Irerstats COMMERCE COMMISSION and 
Norraern Pactric Rawway Comrany, Appellees 


BRIEF FOR APPELLEE 
NORTHERN PACIFIC RAILWAY COMPANY 


On Appeal from the Judgment of the United States 
District Court for the District of Columbia 


COUNTER-STATEMENT OF THE CASE 


The appellant’s Statement of the Case is correct insofar 
as it sets forth the facts with respect to the alcohol ship- 
ments involved. However, insofar as it purports to state 
the procedural history of this litigation, it is occasionally 
incorrect and is extended by highly argumentative discus- 
sions addressed to the merits. 
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The procedural history of this litigation is correctly set 
forth in the Counter-Statement of the Case of the appellee 
Interstate Commerce Commission, and therefore need not 
be repeated here. The argumentative portions of the ap- 
pellant’s Statement of the Case will be dealt with, so far 
as need be in the opinion of this appellee, in the Argument, 
infra. 

STATUTE INVOLVED 


Trruz 49, Unrrep Strares Cope—TRaNnsPortTAaTION 


$1. Regulation in general; car service; alteration of line 


(5) All charges made for any service rendered or to be 
rendered in the transportation of passengers or property 
as aforesaid, or in connection therewith, shall be just and 
reasonable, and every unjust and unreasonable charge for 
such service or any part thereof is prohibited and declared 
to be unlawful. 


$6. Schedules and statements of rates, etc., joint rail and 
water transportation 


(7) No carrier, unless otherwise provided by this chap- 
ter, shall engage or participate in the transportation of 
passengers or property, as defined in this chapter, unless 
the rates, fares, and charges upon which the same are trans- 
ported by said carrier have been filed and published in 
accordance with the provisions of this chapter; nor shall 
any carrier charge or demand or collect or receive a greater 
or less or different compensation for such transportation 
of passengers or property, or for any service in connection 
therewith, between the points named in such tariffs than 
the rates, fares, and charges which are specified in the 
tariff filed and in effect at the time; nor shall any carrier 
refund or remit in any manner or by any device any por- 
tion of the rates, fares, and charges so specified, nor ex- 
tend to any shipper or person any privileges or facilities in 
the transportation of passengers or property, except such 
as are specified in such tariffs. 

* * e * 
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SUMMARY OF ARGUMENT 


In terms of the facts, the question here is whether alcohol 
which a Government agency withdrew from bond free of 
tax, present or future, and shipped via the appellee North- 
ern Pacific Railway Company as carrier, was properly 
subject to the tariff rate applicable to shipments of alcohol 
“in bond,”’ or to the tariff rate applicable to shipments of 
alcohol ‘‘n.o.s. [not otherwise specified].”” The Govern- 
ment having paid at the lower ‘in bond”? rate, although 
billed for the higher ‘‘n.0.s.”” rate, Northern Pacific sued 
for the difference, and the issue was joined in the District 
Court in Minnesota as to which rate was lawfully appli- 
cable Thereafter, pursuant to remand by the Highth Cir- 
cuit, the case was referred to the Interstate Commerce 
Commission (hereinafter called the Commission) under the 
doctrine of primary jurisdiction for resolution of the ques- 
tion of tariff construction as to whether all tax free ship- 
ments, were within the scope of the ‘‘in bond’? category, as 
the Government contended ; that is, whether the ‘‘in bond’’ 


provision had acquired a special meaning over the years, 
by custom and usage, and in actual practice, embracing 
all tax free shipments. The Commission, applying the 
relevant principles of construction, held that the ‘‘in pbond’’ 
provision, as accepted and applied in the existing tariff 
scheme, did not embrace all tax free shipments, but was 
confined to the category described, i.e, shipments in bond. 


We submit that the Commission’s determination con- 
stituted a proper discharge of its interpretative function 
as defined under the statutory scheme carefully elaborated 
by Congress over many years in the Interstate Commerce 
Act, now Title 49, U.S.C. Congress has provided for two 
distinct types of tariff disputes, and established for each 
a separate and distinct statutory context. One type of 
dispute, stemming from the Commission’s duty to enforce 
lawful and subsisting rates, requires the Commission to 
determine what is the lawful rate which it will enforce, 
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and therefore to choose between disputed provisions. This 
type of dispute raises a question of applicability which 
the Commission properly resolves under applicable rules 
of construction, including the rule which permits the ad- 
mission of evidence to show special meaning by custom 
and usage. The other type of dispute, stemming from the 
statutory prohibition against unreasonable or discrimina- 
tory rates, requires the Commission to determine whether 
a rate—even though lawful and theretofore applied in prac- 
tice—is unreasonable or discriminatory. If it is, the Com- 
mission is further required by statute to set it aside and 
to prescribe a new, reasonable rate. In sum, an issue of 
applicability requires the Commission to determine the ex- 
isting tariff scheme as accepted and applied. An issue of 
unreasonableness, on the other hand, requires the Com- 
mission to do equity; to set a fair rate without regard to 
existing, lawful rates. 


It will be evident that the two types of dispute are dis- 


tinct, not only in statutory context but in the objective 
sought, the focus of inquiry, and the relevance of evidence. 
Administrative agencies and courts alike can only decide 
issues presented to them, and are not called upon sua sponte 
to embark upon an entirely different inquiry. 


In the case at bar, the Commission was asked by the 
carrier and the Government to determine only one thing: 
which was the lawful, subsisting tariff rate applicable to 
the shipments in question. The Commission made that 
determination, taking into account all evidence bearing 
upon accepted usage and application. It concluded that 
the Government had failed to make the showing it had 
undertaken of a special usage and meaning. No issue was 
seasonably raised before the Commission as to the unrea- 
sonableness of a given rate, nor was the Commission asked 
to promulgate a new, fair rate. Under these circumstances, 
we submit, the Commission’s determination should be sus- 
tained by this Court, as it was by the District Court. 
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As for the Supreme Court decision upon which appellant 
almost exclusively relies, that decision was directed pri- 
marily to preserving the doctrine of primary jurisdiction, 
which was given full implementation here; moreover, it 
cannot and should not be read as an attempt to override 
the will of Congress in setting up the Interstate Commerce 
Act, as the scheme of that Act applies to the instant case. 


ARGUMENT 


IN REACHING ITS DETERMINATION AS TO THE APPLICABLE 
TARIFF PROVISION, THE INTERSTATE COMMERCE COM- 
MISSION PROPERLY DISCHARGED ITS INTERPRETATIVE 
FUNCTION BY APPLYING THE RELEVANT LEGAL CRITERIA 
TO THE EVIDENCE OF RECORD, AND THEREFORE ITS 
DETERMINATION SHOULD BE SUSTAINED BY THE 
FEDERAL COURTS. 


A. The Controlling Statute 


This is a tariff rate case, involving a dispute as to which 
item of the governing tariff applies to certain shipments 


of alcohol. Such cases arise under, and are necessarily 
governed by, a comprehensive statutory scheme created 
by Congress many years ago in the form of the first In- 
terstate Commerce Act, amended many times over the in- 
tervening years, and now set forth in the United States 
Code, Title 49. Significantly, the appellant neither quotes 
nor discusses the relevant provisions of Title 49 in its brief, 
but confines itself to alleged equitable considerations and 
the manner in which, according to appellant, these con- 
siderations have been applied by the courts. The statutory 
context of this case cannot be thus ignored; by leaving 
it out of account, appellant has fallen into a serious mis- 
conception of the interpretative role which devolves upon 
the Interstate Commerce Commission (hereinafter called 
“<the Commission’’) in cases of this nature, and has mis- 
taken the import of the decisions upon which it relies. 


At the outset, then, it should be noted that Congress 
has carefully defined, in an integrated statutory scheme, 
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the manner in which tariffs are to be promulgated and given 
the force of law, penalties for violation of tariffs, and the 
role of the Commission in the promulgation and enforce- 
ment of tariffs (see inter alia 49 U.S.C. §§ 6 and 15). More 
directly pertinent here, the statutory scheme provides two 
separate and distinct frameworks within which tariff dis- 
putes may arise. The frame work within which parties 
may secure the determination of the Commission as to 
which of several tariff provisions is properly applicable to 
particular shipments has been known, for many years, as a 
Section Six proceeding. The reference is to 49 U.S.C., 
§ 6(7), supra, which provides that a duly promulgated and 
subsisting rate is the only lawful rate to be applied to ship- 
ments within the described category, no matter what the 
circumstances. When a dispute arises as to which item or 
category in a tariff covers a particular shipment, the 
Commission—as the agency charged with enforcement of 
lawful rates—may be required by the disputants (or may 
voluntarily undertake) to determine which item is in fact 
applicable, and hence which rate it will enforce as the only 
lawful one. 


In sum, when a dispute arises as to which of several 
tariff provisions is applicable in a given case, the Commis- 
sion’s role is to ascertain and clarify the existing tariff 
scheme. By contrast, a wholly separate tariff question 
arises, framed separately by the statutory scheme, when 
a tariff rate is challenged on the ground that—although 
it is the applicable rate—it is unreasonable and discrimi- 
natory. Such a challenge is authorized by 49 U.S.C., § 1(5), 
supra, as implemented by 49 U.8.C., §15(1). Section 1(5) 
prohibits unreasonable and discriminatory rates, and Sec- 
tion 15(1) authorizes the Commission, after a full hearing, 
to set aside rates which are unreasonable and discrimina- 
tory and to prescribe new rates which are just and reason- 
able. In this context the Commission’s function is to de- 
termine what tariff rates ought to be, and to substitute 
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fair rates of its own devising for unfair rates theretofore 
in force. However, until and unless the Commission sets 
aside a tariff rate as unreasonable, under Sections 1(5) 
and 15(1), it remains the only lawful rate under its par- 
ticular tariff item or category, by force of Section 6(7). 


Tt will be evident, then, that when the Commission is 
called upon under Section 6 to determine which of several 
lawful rates is applicable to a given shipment, its function 
—wholly interpretative—is quite different from the role it 
assumes when it is called upon under Section 1 to do equity, 
to set aside a lawful rate because it is unfair. 


This does not mean that a disputant may not invoke both 
Section 1 and Section 6 in the same proceeding before the 
Commission. There is no bar in the statutory scheme to 
joining contentions that (1) Rate A rather than Rate B 
is the applicable, lawful rate as to certain shipments; or, 
alternatively, that (2) if Rate B is the applicable, lawful 
rate, it is unreasonable, should be set aside, and should 


be replaced by a rate which the Commission decides is 
fair. However, though both contentions may be advanced 
in the same proceeding, it is obvious that they present 
different questions, requiring different determinations by 
the Commission. 


Here more needs to be said about the Commission’s 
function in a Section Six dispute, to dispel the confusion 
in appellant’s brief as to when, and for what purpose, the 
Commission may look to considerations of fairness and 
equity. In seeking to determine which of several tariff 
items or categories embraces a particular type of shipment, 
the Commission must interpret and construe the language 
of the tariff. It has long been well-settled that the meaning 
and scope of railroad tariff provisions are to be deter- 
mined under the rules of construction commonly applicable 
to statutes, contracts, and any other disputed document 
(United States v. Missouri Pacific Railroad Co., 250 F. 
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2a 805 (C.A. 5th); Burrus Mill Elevator Co. v. Chicago, 
RL. & P.R. Co., 131 F. 2d 532 (C.A. 10th), cert. den., 318 
U.S. 773; Fort Worth & Denver City Ry. Co. v. Childress 
Cotton Oil Co., 48 F. Supp. 937 (N.D. Tex.), affirmed, 141 
F. 2d 558 (C.A. 5th); Wheelock v. Walsh Fire Clay Prod- 
ucts Co., 60 F. 2d 415 (C.A. 8th); Chicago Great Western 
R. Co. v. Farmers’ Shipping Ass’n., 59 F. 2d 657 (C.A. 
10th). Accordingly, if the plain and ordinary meaning of 
a tariff provision appears to be clear and unambiguous, 
and there is no competent evidence of any special meaning, 
then the provision will be applied as written (Fort Worth 
& Denver City Ry. Co. v. Childress Cotton Oil Co., supra; 
Western Grain Co. v. St. Louis-San Francisco Ry. Co., 56 
F. 2d 1650 (C.A. 5th); Pure Oil Co. v. Alton & S.R., 284 
ICC 461). 


It is open to litigants, of course, to show that there is 
a latent ambiguity in a tariff provision which appears on 
its face to be plain and unambiguous; that the language 
employed in the provision has a special, technical meaning, 
by custom and usage among shippers and carriers gener- 
ally and has been applied in actual practice in accordance 
with such special meaning. However, a party who alleges 
such a special meaning in the language of a tariff provi- 
sion, by custom and in practice, has the burden of proving 
it by substantial evidence. Neither the courts nor the Com- 
mission will accept an insubstantial showing or a merely 
conjectural allegation that such language has a meaning 
not disclosed by the usual and ordinary definitions of the 
terms employed. Thus in United States v. Missouri- 
Kansas-Texas R. Co., 194 F. 2d 777 (C.A. 5th) the court 
held that (pp. 778-779) : 


The construction should be that meaning which the 
words used might reasonably carry to the shippers to 
whom they are addressed, and any ambiguity or rea- 
sonable doubt as to their meaning must be resolved 
against the carriers. But claimed ambiguities or 
doubts as to the meaning of rate tariff must have a 
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substantial basis in the light of the ordinary meaning 
of the words and not a mere arguable basis. [Citing 
cases. ] 


In a similar vein, the Commission held in Hill Motor Car 
Co. v. Michigan Central R. Co., 197 ICC 259, 262: 


We have frequently found that in interpreting a 
tariff the terms must be taken in the sense in which 
they generally are understood and accepted commer- 
cially, and neither carriers nor shippers can be per- 
mitted to urge for their own purposes a strained and 
unnatural construction. 


Since evidence of special meaning is admissible, to ald 
the Commission in its task, it is quite conceivable that com- 
petent evidence of this nature might include historical 
material relating to what appellant calls “‘transportation 
factors,’ i.e. the relationship of tariff rates to cost- 
allocation, to risk of loss, and so forth. However, in the 
context of tariff construction, such evidence is competent 
and relevant only insofar as it is introduced to prove that 
certain tariff language has a certain meaning, known to 
and accepted by all concerned and reflected in actual prac- 
tice. It is equally conceivable that the same historical 
evidence might be admissible in a different context, to 
prove something else—that a given tariff provision, 
although applicable in terms, in usage and in practice, was 
unreasonable and discriminatory and should be set aside 
under Section 1(5) and 15(1). 


Administrative agencies and courts alike can do no more 
than rule upon the issues raised by the parties, weighing 
the evidence germane to such issues in the light of relevant 
legal criteria. Where the only issue presented to the Com- 
mission is one of construction, requiring determination of 
the meaning of tariff language in order to ascertain the 
applicable provision, the Commission will weigh the evi- 
dence of record to discover what light, if any, it sheds upon 
the accepted and applied meaning of the disputed tariff 
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provisions. The Commission is not called upon to specu- 
late whether the evidence might be competent and relevant 
to prove something else, in the context of another dispute 
and other contentions. 


B. The Commission Properly Performed Its Statutory Func- 
tion in Determining Which Tariff Item and Rate Was 
Applicable to the Shipments Involved 

In terms of the facts, the question here is whether ship- 
ments of alcohol in 1943 by the Defense Supplies Corpo- 
ration, a subsidiary of the Reconstruction Finance Corpo- 
ration, were subject to the rate prescribed in Item 1497 of 
the governing tariff, or to the rate prescribed in Item 

1563. Item 1563, the lower-rated item, applied in terms to 

‘<aleohol (other than denatured or wood), in bond * * *.” 

(Emphasis supplied.) Item 1497, the higher-rated item, 

applied in terms to “alcohol, n.o.s [not otherwise specified] 

¢ **>> The shipments in question were described on the 
bills of lading as ‘‘100-54 gal. drums alcohol n.0.i.b.n. [not 
otherwise indexed by name] tax free.”? The alcohol had 
been requisitioned by the Government of Russia, under the 
lend-lease program, and was withdrawn from bonded stor- 
age by Defense Supplies under a tax free permit issued by 
the Treasury Department. Northern Pacific, as carrier, 

billed the Government at the rate prescribed by Item 1497 

for ‘alcohol, n.0.s.,”” but the Government paid the lower 

rate prescribed by Item 1563 for shipments of alcohol ‘‘in 
bond.’’ 


Northern Pacific having brought suit in the District 
Court in Minnesota to recover the difference between the 
amount billed and the amount paid, issue was joined as 
to which of the aforesaid items and rates was applicable. 
The District Court held that the words ‘‘in bond,”’ as used 
in Item 1563, embraced all tax free shipments. The Court 
of Appeals for the Eighth Cireuit reversed and remanded 
the case, holding that the doctrine of primary jurisdiction 
required a reference to the Commission of the issue of 
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tariff construction. More particularly, it held that (213 
F. 2d at p. 369)— 


the preliminary determination of the meaning of the 
term ‘‘in bond,’”’ which term the Government contends 
and the District Court decided had by custom and 
usage acquired the meaning of “‘tax free,’’ must, we 
think, be made by the Interstate Commerce Commis- 
sion * * *. [Emphasis supplied.] 


In the ensuing proceedings before the Commission, it 
was held by Division 2, and thereafter by the full Commis- 
sion, that the words ‘‘in bond’’ as used in Item 1563 did 
not have the special meaning urged by the Government, 
but, rather, were used exactly as defined by Congress in 
the excise tax provisions creating bonded warehouses, 
specifying under what conditions alcohol could be shipped 
in bond or withdrawn from bond, and so forth. The full 
Commission held that the evidence of record confirmed 
this interpretation, as in accordance with custom and 
general usage among carriers and shippers since Item 1563 
had first been published, some thirty years before. 


The record made before the Commission amply war- 
ranted its disposition of the sole issue before it, ie., the 
issue of applicability. As the Commission noted (JA 26), 
the only evidence as to custom and usage was evidence 
introduced by Northern Pacific to the effect that Item 1563 
had from its inception been uniformly applied by both 
carriers and commercial shippers to shipments actually 
‘cin bond,’? between bonded premises. The evidence to 
which the Commission referred consisted of the sworn 
statement of A. J. Giguere, Jr. (JA 46 et seg.). Mr. 
Giguere deposed that he was Commerce Assistant for 
Northern Pacific; that he had been employed by Northern 
Pacific for 15 years; and that his duties involved the 
interpretation of tariffs and the handling of proceedings 
before the Commission, as well as before various state 
regulatory bodies. In the course of his painstaking 
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analysis of the tariff involved. Mr. Giguere deposed spe- 
cifically as follows (JA 48-49): 


The term “alcohol, in bond’? as used in this tariff 
means highly rectified spirits subject to tax and under 
a penal bond payable to the Commissioner of Internal 
Revenue to insure payment of the tax and in transit 
from one bonded warehouse to another or from a 
registered distillery to a bonded warehouse. This 
interpretation of the term has been uniformly applied 
by both carriers and shippers since the carriers pub- 


lished this item in Tariff 4-T, to cover alcohol in bond, 
some thirty two years ago. 


The Government wholly failed to introduce any con- 
trary evidence of custom and usage, to support its conten- 
tion that the words ‘‘in bond’? were used in Item 1563 with 
a special meaning. It did introduce evidence that certain 
other tariffs, inapplicable here, contained within the same 
provision both the term ‘‘in bond’’ and the words ‘‘free 
from Internal Revenue tax,’’ but this, needless to say, was 


searcely unequivocal evidence of a custom or usage that the 
words ‘‘in bond’? as used in Item 1563 embraced tax free 
shipments of every description. To the contrary, as ob- 
served by the Commission (JA 26-27) : 


The fact that in certain other tariffs the term ‘‘in 
bond’? was followed by the words ‘‘free from Internal 
Revenue tax’? appears to us to be an indication that 
the term ‘‘in bond’? as used in Item 1563 does not and 
was not intended to include tax free alcohol, and that 
to include such alcohol the words ‘‘free from Internal 
Revenue tax’? were added. 


The foregoing evidence as to other tariffs was introduced 
by the Government as part of the sworn statement of A. 8. 
Dolch (JA 42 et seq.). It is interesting that, although Mr. 
Dolch stated he had been in the transportation rate-making 
field for 50 years, he made no direct assertion based on 
personal knowledge as to custom and usage in the inter- 
pretation and application of Item 1563. 
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The Government urged one other basis in the Commis- 
sion proceedings, in support of its contention that, by 
custom and usage, the words ‘‘in bond’? as used in Item 
1563 had a special meaning. This basis was not eviden- 
tiary, but consisted of an argument that alleged inter- 
relationships of various statutory provisions compelled 
the conclusion that the words ‘‘in bond’? must have been 
intended and applied in accordance with the Government’s 
theory. The argument was two-fold, and is reflected with 
little change in the appellant’s brief in this Court. First, 
the Government attempted to minimize the differences 
under the excise tax statutory scheme between the ship- 
ment of spirits still ‘‘in bond’’ and the shipment of spirits 
that have been withdrawn tax free. Thus, in appellant’s 
Statement of the Case (p. 3) the aforesaid two categories 
of shipments are lumped together as constituting, under 
the excise tax scheme, shipments ‘‘without the payment of 
taxes.’’? The second part of the Government’s argument 
consisted of the assertion that the only possible reason for 
making a low rate applicable to shipments of alcohol ‘‘in 
bond’’ was that the liability of the carrier in case of loss 
was limited to the value of the alcohol, whereas the car- 
rier’s liability as to tax-paid shipments extended to the 
taxes paid. Since the carrier’s liability was also limited 
to the value of the alcohol in the case of tax-free shipments 
other than those ‘‘in bond,” the Government urged that 
the low-rated ‘‘in bond’? item of the tariff must have been 
promulgated and applied with a special meaning, embrac- 
ing all tax-free shipments. 


Such inferential arguments—that a thing must have 
been done, because it was the only rational or possible 
thing to do—not only depend upon the proponent’s view 
of the rational and the possible, but are obviously entitled 
to little weight as against evidence of what was done. 
Here, the only evidence before the Commission as to the 
actual meaning of ‘‘in bond,’’ as accepted by all parties 


14 


and applied in practice, was evidence introduced by North- 
ern Pacific that ‘‘in bond’? meant in bond and nothing 
else. 


Moreover, the Government’s approach to the excise tax 
scheme is specious and misleading. Shipments of spirits 
‘in bond’? are governed by Section 5212 of the Internal 
Revenue Code of 1954, as amended, which provides that: 


Distilled spirits on which the internal revenue tax 
has not been paid or determined as authorized by law 
may, under such regulations as the Secretary or his 
delegate shall prescribe, be transferred in bond be- 
tween premises in any approved container. * ° ° the 
removal of distilled spirits for transfer in bond be- 
tween bonded premises shall not be construed to be 
a withdrawal from bonded premises. 


In short, shipments of distilled spirits in bond are mot one 
category of tax free shipments, as the Government would 
have it. Liability for the tax is merely postponed, to be 
determined and paid at a later date upon withdrawal 
from bond; the spirits are not even deemed to have been 
withdrawn from bonded premises. By contrast, tax-free 
shipments involve spirits which have been withdrawn 
from bond wholly free of any present or future tax, pur- 
suant to the provisions of Section 5214 of the 1954 Code, 
as amended, for the particular uses or destinations pre- 
scribed by that provision. 


C. The Only Decision of Bnother Court Squarely in Point Is 
an Appellate Decision Supporting the Determination of 
the Commission Herein 

There is just one decision by another court which is 
squarely in point on its facts, the issue presented, and the 
result reached. That case is Reconstruction Finance Corp. 

v. Spokane, P. é S. Ry. Co., 170 F. 2d 96 (C.A. 9th). There, 

as here, the issue was whether tax-free shipments to 

Russia of alcohol ‘‘n.o.i.b.n.”? by the Defense Supplies 

Corporation were shipments ‘‘in bond”? within the meaning 
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of Item 1563, as the Government contended or were ship- 
ments ‘‘n.o.s.’? within the meaning of Item 1497, as the 
carrier contended. The Ninth Circuit held that Item 1563 
did not include all tax-free shipments, but was limited to 
shipments actually in bond, and hence that Item 1497 
controlled. 


In so holding, the Ninth Circuit took note of the basic 
antithesis, under the excise tax scheme between ‘‘in bond’’ 
shipments, still in Government custody and still subject to 
tax, and tax-free shipments, which are not in Government 
custody and are not subject to tax, present or future. In 
this connection, the court declares forthrightly that 
(p. 99): 

It is clear that the term ‘‘in bond’’ cannot be 
tortured into also meaning exactly opposite its face 
meaning through the application of the principles 
applied in the cited cases. Only through general prac- 
tice, custom, or, as the trial court preferred to say, 


through its becoming a ‘‘term of art’’ could this 
opposite meaning be attributed to it. 


The court found no evidence in the record before it of 
custom or usage which would justify the construction of 
Item 1563 urged by the Government. There, as here, the 
Government pointed to other tariffs which included within 
the same provision the term ‘‘in bond’’ and the words 
“<free from Internal Revenue tax.’’? But the court took 
the view, as did the Commission in the instant case, that 
the existence of such other tariffs was far from constitut- 
ing direct evidence of the custom or usage contended for 
by the Government. The court noted that the Govern- 
ment’s witness, albeit long-versed in the tariff field, failed 
to testify directly, of his own knowledge, as to custom and 
usage in the application of Item 1563. 


The decision of the Ninth Circuit thus squarely supports 
the determination of the Commission herein, and the Com- 
mission’s rationale. Appellant does not attempt to distin- 
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guish this case in its brief, according it a mere tangential 
reference on the last page. 


In accord with the rationale of the Ninth Cireuit’s deci- 
sion and the Commission’s determination herein is United 
States v. Missouri-Kansas-Texas R. Co., 194 F. 2d 777 
(C.A. 5th). 


In the light of all the matters set forth above—the statu- 
tory scheme of the Interstate Commerce Act as set forth in 
Title 49, U.S.C., the nature of the issue presented to the 
Commission, the record made before the Commission, and 
the legal criteria properly applicable thereto—we submit 
that the Commission fully and correctly discharged its 
interpretative function. By the terms of the reference, the 
Commission was called upon to determine one thing: 
Which of two lawful tariffs rates was, by usage and in 
practice, applicable to alcohol shipments of the type in- 
volved. In the ensuing Commission proceedings, both 


parties addressed themselves to the dispositive question: 
What was the meaning, by usage and custom and in actual 
practice, of the words ‘‘in bond’’ as used in Item 1563? 
Northern Pacific introduced direct evidence of custom and 
usage. The Government introduced evidence and advanced 
arguments as to what, in its view, custom and usage must 
have been. 


The considerations urged by the Government with re- 
spect to the liability of the carrier in case of loss, as 
between tax-paid and non-tax-paid spirits, were specifically 
geared to the Government’s insistence that the ‘‘in bond’’ 
item could not possibly have been promulgated and applied 
with any other meaning than a special meaning embracing 
all tax-free shipments. Certainly this was the thrust of the 
Government’s argument at all seasonable times before the 
Commission; and this was the only relevance of the argu- 
ment to the issue of applicability presented to the Commis- 
sion. 
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As the full Commission succinctly stated on reconsidera- 
tion (JA 25): 


There is here no allegation that the rate claimed by 
the railroad, as such, was or is unreasonable. The 
only issue that we are called upon to determine is 
whether the commodity description in item 1563, by 
use of the words ‘‘in bond’’, embraces the instant ship- 
ments. The issue thus requires a determination, not 
under section 1, but under section 6 of the Interstate 
Commerce Act. 


And the Commission concluded that (JA 28): ‘‘The record 
before us fails to establish the general custom or usage 
claimed by the Government.’’ 


This determination, we submit, was correct, and the 
judgment of the District Court sustaining the Commission 
should be affirmed. 


D. Appellant’s Basic Premise Is Erroneous, and Its Reliance 
Upon the Western Pacific Decision Is Misplaced 

The basic premise emerging from appellant’s brief 
comes down to this: There is no substantive difference 
between a dispute as to which of several tariff rates is 
applicable to a given type of shipment, and a dispute as 
to the reasonableness of a given tariff rate as so applied; 
hence it is the Commission’s duty, whichever way the 
dispute is framed, to consider reasonableness as well as 
applicability and to select a fair rate, whether or not this 
coincides with usage and practice. 


This view, which assumes that there are only artificial 
and inconsequential differences of procedure between 
issues of applicability and issues of reasonableness, is un- 
sound. It conflicts directly with the statutory scheme 
elaborated over the years by Congress in the Interstate 
Commerce Act, now contained in Title 49, U.S.C. As 
earlier demonstrated, Congress has provided, in separate 
and distinct statutory contexts, wholly different objectives 


18 


and controlling considerations for the two different types 
of dispute. In a Section 6 dispute as to applicability, the 
Commission is asked to determine which of several lawful 
and subsisting tariff rates is applicable; the objective is 
to ascertain the tariff scheme as it exists, in usage and 
practice; and hence the Commission’s role is to search for 
the accepted and applied meaning of the disputed tariff 
provisions. By contrast, a Section 1 dispute assumes the 
applicability of a given tariff rate—so that the Commis- 
sion is not called upon to interpret the meaning of the 
tariff language—but the Commission is required to deter- 
mine whether the applicable rate is unreasonable or dis- 
criminatory, and if it is, to set it aside and substitute a 
fair rate of the Commission’s own devising. Obviously, 
these differences are not merely minor technicalities. 


A disputant may raise both a Section 1 and a Section 6 
issne in the same proceeding, as alternative contentions ; 
put this cannot obscure the fact that the disputant is ask- 
ing the Commission to do two entirely different things. 
Here, in the proceedings before the Commission, the Gov- 
ernment asked only that the Commission determine which 
tariff rate was, by usage and in practice, applicable to the 
alcohol shipments in question. Its contentions were 
addressed to that question, and its evidence—including the 
historical materials with respect to cost-allocations and 
other so-called ‘transportation factors’’—was introduced 
for the purpose of showing that the ‘‘in bond’? item must 
have been framed and applied with a special meaning, em- 
bracing all tax-free shipments. The Government did not 
contend, at any seasonable time during the Commission 
hearings, that if the ‘‘n.o.s.’’ rate was applicable, by usage 
and in practice, it was unreasonable and discriminatory. 


Now appellant would have it that the Commission should, 
of its own motion, have considered whether the “¢n.0.8.”” 
rate, if applicable, was unreasonable or discriminatory ; 
that the Commission should have set the ‘‘n.o.s.’’ rate 
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aside as unfair and unlawful and selected a new, fair rate. 
But Congress has neither contemplated nor required such 
independent excursions by the Commission. Nor is any 
other administrative tribunal or trial court required to 
decide issues which may or may not lurk in the record, but 
are not raised by the parties. 


In support of its position, appellant relies heavily upon 
United States v. Western Pacific Railroad Co., 352 U.S. 59. 
A companion case and a District Court decision are also 
invoked, but appellant rests its main weight upon Western 
Pacific; indeed, the greater part of the opinion in Western 
Pacific is quoted in appellant’s brief. But appellant’s 
reliance is misplaced. 


It would serve no purpose for this appellee to burden 
the Court with a comprehensive review and analysis of 
Western Pacific, since the facts in that case, the rationale 
and the decision are all minutely discussed by the appellant 
and by the appellee Interstate Commerce Commission. 


This appellee subscribes to the able analysis in the Com- 
mission’s brief, and would offer, unly briefly, the following 
considerations : 


1) In Western Pacific, the primary concern of the Su- 
preme Court was to preserve the doctrine of primary juris- 
diction, and to ensure that all cases properly referable to 
the Commission under that doctrine should, in fact, be so 
referred. The Court reversed the decision of the court 
below, which denied a reference to the Commission. In 
the instant ease, the doctrine of primary jurisdiction was 
recognized as applicable and the case was referred to the 
Commission. The Government then had its opportunity to 
raise both a Section 1 question and a Section 6 question; it 
chose to raise only a Section 6 question. 


2) In Western Pacific, the Supreme Court did not hold 
that the Commission must, sua sponte, consider the rea- 
sonableness of an applicable rate in every tariff dispute 
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that comes before it. It carefully limited its holding to 
the facts and circumstances before it, saying (p. 69)— 


in many instances construing the tariff does not call 
for examination of the underlying cost-allocation 
which went into the making of the tariff in the first 
instance. We say merely that where, as here, the 
problem of cost-allocation is relevant, and where 
therefore the questions of construction and reasonable- 
ness are so intertwined that the same factors are 
determinative on both issues, then it is the Commis- 
sion which must first pass on them. 


3) It is too well-settled to require citation of authority 
that the separation of the legislative and judicial functions 
requires the courts to give effect to the will of Congress, 
as expressed in statutes, unless it appears that a law is 
unconstitutional. So-called judicial legislation is forbid- 
den, nor should it be attributed to a judicial determination 
if any other construction is possible. This appellee does 
not believe that the Supreme Court meant, in Western 


Pacific, to obliterate the basic distinctions which Congress 
has carefully drawn between Section 1 and Section 6 dis- 
putes. No such intent should be attributed to the Supreme 
Court’s opinion, if any other construction is possible. 
Certainly, here there is no overriding necessity to attribute 
any such intent to the Supreme Court. 


Respectfully submitted, 


Rosert T, Motor 
Grant W. Wrervp 
Counsel for Appellee, 
Northern Pacific Railway 
Company 
602 Transportation Building 
Washington 6, D. C. 


Certificate of Service 


I hereby certify that I have mailed Feb. 26, 1962, to the 
office of counsel of record for appellant, Stanley M. Kolber, 
and to the office of counsel of record for appellee Inter- 
state Commerce Commission, Arthur J. Cerra, a copy of 
the foregoing brief. 


/s/ Grant W. Wrerup 
Grant W. Wiprud 


QUESTION PRESENTED 


In the opinion of appellee, the question presented 
is: 

Whether, in sustaining an order of the Interstate 
Commerce Commission construing the applicability of 
a rate in an unambiguous tariff and refusing to con- 
sider the reasonableness of that rate as applied be- 
‘cause reasonableness was not specifically raised and 
separately pled, the district court erred in concluding 
ithat United States v. Western Pacific R. Co., 352 
U.S. 59, did not create a doctzine which automatically 
requires the Commission to consider reasonableness 
where only an applicability question is raised. 
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Summary of argument................--..- 


United States v. Western Pacific R. Co., 352 U.S. 
59, does not automatically require the Commission 
to consider reasonableness of a rate where only 
an applicability question is raised. Reasonable- 
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No. 16789 


UNITED STATES, APPELLANT 
Vv. 


UNITED STATES, INTERSTATE COMMERCE COMMISSION 
AND NORTHERN PACIFIC RAILROAD, APPELLEES 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 
INTERSTATE COMMERCE COMMISSION 


COUNTER STATEMENT OF THE CASE 


Although there is no dispute as to facts concern- 
ing the Government’s shipments of alcohol in ques- 
tion, the procedural steps which brought this matter 
before the Commission for determination under the 
primary jurisdiction doctrine are controlling. In our 
view the following additional facts are deemed neces- 
sary to accurately state the case. 


(1) 
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All shipments of ethyl aleohol were made by the 
Government on commercial bills of lading which de- 
scribed the commodity shipped as “100-54 gal. drums 
alcohol n.o.i.b.n. tax free.”* There was no item in 
the published tariff of the railroads applying to alco- 
hol a designation “tax free,” nor was the term 
“n.0.i.b.n.” applied to the description of alcohol in the 
tariff. Only two items of the tariff could possibly 
apply to the alcohol shipments of the Government. 
Item 1563 of the governing tariff, the lower rated 
item, contained a description reading “alcohol (other 
than denatured or wood), in bond.” In Item 1497, 
the higher rated item, the description read “alcohol, 
n.o.s.”? (J.A. 55-56). 

Since no item in the tariff contained a description 
of alcohol “n.o.i.b.n. tax free,” and the shipments were 
not “in bond,” the railroads charged the Item 1497 
“not otherwise specified” rate as required by the 
provisions of section 6(7) of the Interstate Commerce 
Act, 49 U.S.C.A. 6(7), Act of June 29, 1906, 34 
Stat. 586. The Government paid on the basis of the 
lower “in bond” rate in Item 1563. The Northern 
Pacific then brought three actions against the United 
States under the Tucker Act, 28 U.S.C.A. 1846 (a) (2) 


:The term “n.o.i.b.n.” is explained in the tariff as mean- 
ing “not otherwise indexed by name in the western classifi- 
cation or otherwise specified in any other item of this tariff 
carrying carload commodity rates between the same points 
on that commodity.” 


2 The term “n.o.s.” is explained in the tariff as meaning 
“not otherwise specified in any other items in this tariff 
carrying carload commodity rates between the same points 
on the same article.” 
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"in the United States District Court for the District 
of Minnesota, Third Division, seeking to recover 
the difference between the amount billed and the 
amount paid (J.A. 13-14, 20). 

The sole issue in the above cases was whether the 
Item 1497 rate or the Item 1563 rate applied to the 
shipments in question (J.A. 14, 20). In its defense 
the Government claimed that its “tax free” shipments 
came within the “in bond” description of Item 1563 
of the tariff because by custom and usage among ship- 
pers and carriers of alcohol, the term “in bond” was 
generally understood and accepted as meaning “free 
of Internal Revenue Tax.” Admittedly, to support 
this position the Government urged that the transpor- 
tation characteristics, and the liability in the event 
of loss, for alcohol “in bond” and “tax free” were the 
same and therefore, the lower “in bond” rate should 
apply. 

The District Court concluded that words “in bond” 
as used in Item 1568 of the tariff meant “tax free” 
and that the applicable tariff rate was the lower “in 
bond” rate. Apparently, the District Court’s decision 
was predicated upon the theory that inasmuch as the 
shipments were made “tax free,” the Government was 
entitled to the same rate which applied where ship- 
ments are made “in bond” without the payment of 
the internal revenue tax. (See Northern Pacific Ry. 
Co. v. United States, 213 F. 2d 366, 368.) 

It should be pointed out here that nowhere in the 
District Court proceeding, as far as we are able to 
ascertain, was the question raised of the reasonable- 
ness of the “n.o.s.” rate if that rate was applied to 
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the “tax free” shipments in question. On appeal to 
the Highth Circuit, the railroad contended that under 
the evidence in the case, the District Court’s finding 
that the “in bond” rate was applicable is clearly 
erroneous and was based upon a conclusion that that 
rate was the only reasonable rate which could be 
charged for the shipments in question. 

On appeal, the United States Court of Appeals for 
the Eighth Circuit vacated the judgment of the Dis- 
trict Court solely on jurisdictional grounds. The ap- 
pellate court held, in substance, that in order to pre- 
serve tariff uniformity, where it is asserted that by 
custom and usage words of a railway tariff had ac- 
quired a peculiar or extraordinary meaning, a pre- 
liminary determination of their meaning is necessary 
and must be made by the Interstate Commerce Com- 
mission. The court stated, 213 F. 2d 366 at 369: 


So, here, the preliminary determination of the 
meaning of the term “in bond,” which term the 
Government contends and the District Court de- 
cided had by custom and usage acquired the 
meaning of “tax free,” must, we think, be made 
by the Interstate Commerce Commission, and 
not until that preliminary determination has been 
made can the District Court decide these cases 
in so far as they depend upon a construction 
of the tariff. * * * 


The Court of Appeals remanded with directions 
that before attempting to finally dispose of the cases 
the District Court afford the parties a reasonable 
opportunity to procure from the Commission a pre- 
liminary determination of the meaning of the term 
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“in bond” as used in Item 1568 of the tariff. Judge 
Thomas dissented, but, contrary to the statement of 
appellant, did not assign as his reason on the merits 
the factors pressed by the Government. Rather, he 
was of the view that no question of fact or of reason- 
ableness or discrimination was involved and that the 
evidence was undisputed that “in bond” meant “tax 
free.” Under the circumstances of the case, he be- 
lieved that the task to be performed was to determine 
the meaning of the words of the tariff which were 
used in their ordinary sense and to apply that mean- 
ing to the undisputed facts; that that operation was 
solely one of construction; and that preliminary resort 
to the Commission was, therefore, unnecessary. Ac- 
cordingly, he would affirm the trial court’s jurisdic- 
tion of the subject matter. (id. at 370). 

The proceedings in the District Court were stayed. 
Thereupon, the Government filed a petition with the 
Commission seeking a declaratory determination, pur- 
suant to section 5(d) of the Administrative Proce- 
dure Act, 5 U.S.C.A. 1004(d), Act of June 11, 1946, 
60 Stat. 237, stating (J.A. 40-42) : 


2. This petition is brought for the sole pur- 
pose of procuring a determination by this Com- 
mission of the meaning of the term “in bond” 
as used in item No. 1563 * * *. 

In its evidence the Government reiterated the con- 
tention that the term “in bond”, by custom and usage, 
meant “tax free.” It directed the Commission’s at- 
tention to several other railroad tariffs containing 
items on alcohol wherein the words “in bond” were 
followed by the words “free of Internal Revenue 
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Tax.” It stressed the transportation reason of com- 
mensurate liability in the event of loss of “in bond” 
and “tax free” shipment as justification for its cus- 
tom and usage theory and the applicability of the 
“in bond” rate. Clearly, the pleadings before the 
Commission raised only an issue of applicability, i.e., 
which description in the tariff applied to the ship- 
ments in question. The Government did not allege 
that the rate charge, if applicable, was unreasonable 
in violation of sections 1, 2, or 3 of the Act, 49 
U.S.C.A. 1, 2, or 3. The case was tried on the 
applicability theory alone. No evidence concerning 
reasonableness was introduced. 

On December 21, 1956, the Commission, by Divi- 
sion 2, issued a report and order (299 1.C.C. 545) 
finding that the term “in bond” as used in Item 1563 
of the tariff has reference to shipments of alcohol 
which are under bond to the Government for the 
payment of the excise tax, and had not by custom and 
usage acquired the meaning of “tax free.” The 
Commission concluded that the “not otherwise speci- 
fied” rate in Item 1497 of the tariff was applicable 
to the shipments in question because the evidence 
clearly established that the alcohol had been taken out 
of storage in bonded warehouses and were no longer 
under bond to the Government at the time of tender 
to the railroad for shipment. 

The Government petitioned for reconsideration on 
the ground that the then recent decision of the Su- 
preme Court in United States v. Western Pacific 
Railroad Co., 352 U.S. 59, required the Commission 
to consider the reasonableness or lawfulness of the 
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“n.o.s.” rate as applied to the “tax free” shipments 
in determining which rate was applicable to the ship- 
ments in question. In other words, the Government 
urged that the Western Pacific case automatically 
required consideration of the commercial reasons un- 
derlying the establishment of different rates on trans- 
portation of alcohol in determining which rate ap- 
plied. (J.A. 18, 16). 

On reconsideration (301 I.C.C. 581), the entire 
Commission found (1) that the record before it did 
not support the Government’s contentions that, as a 
matter of custom and usage, “in bond” had come to 
mean “tax free,” and (2) that the Western Pacific 
case does not require consideration of the reasonable- 
ness of the rate found applicable where only an issue 
of applicability is raised. With respect to the latter, 
the Commission distinguished the Western Pacific 
case on the ground that there, unlike here, an issue 
of reasonableness had been specifically raised. The 
Commission specifically found that there was no alle- 
gation that the rate claimed by the railroad, if 
applicable to the shipments in question, was or is 
unreasonable (unlawful) and that the only issue it 
was called upon to determine was whether the com- 
modity description in Item 1563, by use of the words 
“in bond”, embraces the shipments in question. It 
concluded that this issue requires a determination 
under section 6 of the Act (applicability or legality 
of the rate charged) and not under section 1 (reason- 
ableness or lawfulness of the rate charged). (J.A. 
19, 25). 
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The remainder of the factual situation is correctly 
and adequately stated in appellant’s brief. 


STATUTES INVOLVED 


Section 6(7) of the Interstate Commerce Act, 49 
U.S.C.A. 6(7), Act of June 29, 1906, 34 Stat. 586, 
provides: 


No carrier, unless otherwise provided by this 
part, shall engage or participate in the trans- 
portation of passengers or property, as defined 
in this part, unless the rates, fares, and charges 
upon which the same are transported by said 
carrier have been filed and published in accord- 
ance with the provisions of this part; nor shall 
any carrier charge or demand or collect or re- 
ceive a greater or less or different compensation 
for such transportation of passengers or prop- 
erty, or for any service in connection therewith, 
between the points named in such tariffs than 
the rates, fares, and charges which are specified 
in the tariff filed and in effect at the time; nor 
shall any carrier refund or remit in any man- 
ner or by any device any portion of the rates, 
fares, and charges so specified, nor extend to any 
shipper or person any privileges or facilities in 
the transportation of passengers or property, ex- 
cept such as are specified in such tariffs. 


SUMMARY OF ARGUMENT 


In this case, the Interstate Commerce Commission 
was called upon to determine, by a reference from 
the Court of Appeals for the Eighth Circuit, whether 
the Government’s shipments of ethyl alcohol “tax 


9 


free” were properly classified and rated under the 
published tariff provision as alcohol “not otherwise 
specified” rather than alcohol “in bond.” Through- 
out the long history of this litigation, the sole issue 
has been whether the words “alcohol, in bond” had 
acquired, by custom and usage, the specialized mean- 
ing of “alcohol, tax free.’ The Government raised 
no issue before the Commission challenging the rea- 
sonableness or lawfulness of the “n.o.s.” rate as 
such, nor did the Government claim that the “n.o.s.” 
rate as applied to the “tax free” shipments in ques- 
tion constituted an unreasonable charge in violation 
of section 1 of the Interstate Commerce Act. Thus, 
there was presented for determination by the Com- 
mission solely a question of tariff applicability under 
section 6(7) of the Interstate Commerce Act. 

Subsequent to the Commission’s determination, 
United States v. Western Pacific R. Co., 352 U.S. 
59, was decided and the Government sought reconsid- 
eration on the grounds that the decision required 
consideration of the transportation factors which un- 
derlie the two different rates on alcohol when deter- 
mining which rate applied. On reconsideration the 
entire Commission concluded that these factors can 
be considered only where a tariff ambiguity existed 
or where the issue of the unreasonableness of the 
applicable rates was raised, neither of which were 
found to exist. The court below sustained the Com- 
mission’s determination. 

We submit, the Supreme Court was primarily con- 
cerned with a jurisdiction issue in Western Pacific, 
and did not create a doctrine which automatically 
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requires the Commission to consider the reasonable- 
ness of a rate where only an applicability question 
is raised. Reasonableness should only be considered 
where that issue is specifically raised and separate- 
ly pled or where the words of a tariff are ambiguous. 

This position is fortified by section 6(7) of the 
Interstate Commerce Act which requires that the rate 
of a carrier duly published and filed with the Com- 
mission is the only applicable (legal) charge that 
may be collected whether the rate was incorrectly 
stated or unreasonable (unlawful) under other pro- 
visions of the Act. 

Western Pacific is clearly distinguishable from the 
ease at bar. The Court of Claims disposed of an 
applicability question and refused to refer the mat- 
ter to the Commission for a determination of the 
reasonableness of the rate as applied to the ship- 
ments in question. Only a jurisdictional issue was 
involved. It represents a typical situation concern- 
ing the Supreme Court’s continuing efforts to protect 
the Commission’s primary jurisdiction where courts 
take it upon themselves to decide intricate transpor- 
tation problems which Congress has emphatically de- 
cided should be committed to the expertise of the 
Commission. To accord that decision an interpreta- 
tion that the Commission must automatically consider 
the reasonableness of a rate listed in an unambigu- 
ous tariff where only a pure applicability question is 
raised will do violence to the proper administration of 
the Interstate Commerce Act by abrogating the spe- 
cific Congressional distinction between applicability 
and reasonableness found in the Act. Western Pacific 
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contains no clear and explicit language to that effect, 
and no court decision should be construed to have 
such a revolutionary result. Considerations of fair- 
ness to shippers and carriers and, more significantly, 
proper administration of the Act in accordance with 
the Congressional policy expressed therein require 
that the Commission be permitted to demand specifici- 
ty in pleading alleged violations of the Act. 

We submit the Government’s failure to plead rea- 
sonableness and offer proof thereof was crucial to 
a determination of that issue. The District Court’s 
judgment that the Commission correctly decided the 
only issue presented to it and that its order is ra- 
tional, supported by substantial evidence, and in ac- 
cordance with applicable law, should be affirmed. 


ARGUMENT 


United States v. Western Pacific R. Co., 352 U.S. 59, 
does not automatically require the Commission to 
consider reasonableness of a rate where only an 
applicability question is raised. Reasonableness 
should only be considered where specifically raised 
and separately pled or where words of a tariff are 
ambiguous. 

Throughout the long history of this litigation, the 
only issue has been whether the words “alcohol, in 
bond,” as used in the railroad’s tariff, had by cus- 
tom and usage come to mean “tax free alcohol.” 
This point is vivified by a look at the opinion of the 
Court of Appeals for the Eighth Cireuit and the 
pleadings before the Commission. 

The sole reason for reversal and remand by the 
Appellate Court for the Eighth Circuit on jurisdic- 
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tional grounds was based upon the Government’s 
claim that the words employed in the tariff had ac- 
quired a specialized meaning by custom and usage. 

The Government’s petition before the Commission 
requested a declaratory order determining only that 
the “in bond” rate was applicable to the “tax free” 
shipments because the published “in bond” classifica- 
tion in the tariff, by custom and usage, had acquired 
the specialized meaning “tax free.” There was no 
issue before the Commission challenging the lawful- 
ness (reasonableness) of the Item 1497 rates as such. 
Nor did the United States claim that if the Item 1497 
rate was held applicable to the “tax free” shipments 
in question, it would constitute an unreasonable 
charge. The Government merely emphasized that in 
construing the tariff to determine which rate applied, 
the Commission should consider the fact that the 
value of the “tax free” shipments was less than that 
of like shipments on which the tax had been paid. 
It argued since there is no transportation reason for 
charging the same higher rate on “tax free” ship- 
ments as is applicable to shipments where the tax 
is paid, because the greater value and consequent 
greater responsibility of the carrier in the event of 
loss or damage was lacking, the “in bond” rate should 
apply. 

The Commission considered this argument and con- 
cluded that these facts could be given weight only 
under circumstances where ambiguity existed in the 
tariff terminology or where the issue was the unrea- 
sonableness of the applicable charges. The Commis- 
sion found that there was no ambiguity in the tariff 


terminology and that the Government had raised no 
issue of reasonableness in its petition. (J.A. 25). 
The Court below sustained the Commission’s order as 
rational, supported by substantial evidence, and in 
accordance with applicable law. (J.A. 32-38). 

The Commission maintains that the Government’s 
petition filed pursuant to directions of the Appellate 
Court for the Eighth Circuit, the relief requested, 
and the proof offered in support of that claim pre- 
sented solely a question of tariff applicability under 
section 6 of the Interstate Commerce Act. This was 
an issue of fact which, because of the claim that the 
plain words employed in the tariff had acquired a 
specialized meaning, required preliminary determina- 
tion by the Commission under the primary jurisdic- 
tion doctrine in order that the Congressional policy 
of uniformity in transportation matters could be 
attained. Great Northern Ry. Co. v. Merchants Ele- 
vator Co., 259 U.S. 285, 291-292; United States v. 
Western Pacific R. Co., 352 U.S. 59, 65-66.’ 

The Government contends that, in view of the 
Supreme Court’s decision in Western Pacific, supra, 
the Commission was obliged to pass upon the question 
of the commercial or transportation factors under- 
lying the establishment of two rates on alcohol. It 


3 The rule is otherwise where the words of a tariff are 
used in their ordinary sense. In both of the cited cases 
the Supreme Court recognized that the construction of a 
tariff employing words in their ordinary meaning presents 
a question solely of law which the courts may determine 
in the first instance without a prior Commission determina- 
tion. 
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alleges that the Commission’s refusal to consider such 
factors and the lower court’s dismissal of the Govern- 
ment’s complaint, were plain error. 

We submit that the action of the District Court in 
sustaining the Commission’s order is correct and in 
accordance with law. The Western Pacific casv, 
supra, did not create a doctrine which automatically 
requires the Commission to consider the reasonable- 
ness of a rate where only an applicability question 
is raised. Reasonableness should only be considered 
where the issue is specifically raised and separately 
pled before the Commission or where the words of the 
tariff are ambiguous. Neither factor is present here. 


(1) The basic deficiency in the Government’s posi- 
tion is the failure to recognize that under the Inter- 
state Commerce Act, the rate of a carrier duly filed 
with the Commission is the only legal (applicable) 
charge that may be made. Section 6(7) of the Act, 
49 U.S.C.A. 6(7), requires that published rates of 
carriers be strictly observed. This is true even 
though the rate named in the published tariff might 
be unreasonable (unlawful) under other sections of 
the Act. Texas & Pacific Ry. Co. v. Abilene Cotton 
Oil Co., 204 U.S. 426; Davis v. Portland Seed Co., 
264 U.S. 403; Davis v. Henderson, 266 U.S. 92. The 
only remedy open to a shipper for unreasonable 
charges exacted according to the tariffs regularly 
filed is by a proceeding before the Commission at- 
tacking the reasonableness of the charges. Boston 
& Maine R. v. Hooker, 233 U.S. 97. Thus, the rail- 
road was obligated to charge the rate published in its 
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duly filed tariff which was applicable to “tax free” 
shipments of alcohol.‘ No “tax free” designation or 
description of alcohol appeared in the tariff. The 
tariff provided a rate for alcohol “in bond” and a 
higher rate for alcohol “not otherwise specified.” 
Admittedly, the Government’s shipments in question 
were not “in bond.” Since there was no ambiguity 
in the provisions of this tariff, there was no room 
for construction. Pure Oil Co. v. Abilene & S. R., 
284 I.C.C. 461, 465. The terms of a tariff must be 
taken in a sense in which they are generally under- 
stood and accepted commercially. Neither carriers 
nor shippers can be permitted to urge a strained or 
unnatural construction to suit thelr own purposes. 
Hill Motor Car Co. v. Michigan Central R. Co., 197 
1.C.C. 259, 262; United States v. Missouri—Kansas— 
Texas R. Co., 194 F. 2d 777, 778-779 (CCA-5th). 
In the latter case, the Court stated: 


The construction should be that meaning which 
the words used might reasonably carry to the 
shippers * * * and iany ambiguity * * * as 
to their meaning must be resolved against the 
carriers. But claimed ambiguities or doubts as 
to the meaning of a rate tariff must have a sub- 
stantial basis in the light of the ordinary mean- 
ing of the words used and not a mere arguable 
basis, * * * 


«The only shipper who could have shipped alcohol “tax 
free” was the Government. Yet even the Government was 
not consistent for the record before the Commission shows 
that although these shipments were withdrawn from bonded 
storage, certain other shipments of Government alcohol were 
made “in bond.” 
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We submit that the provisions of section 6(7) of 
the Act require carriers to charge the rates specified 
in their published tariffs for the transportation of a 
commodity clearly defined therein. There can be no 
departure from the published rates whether publica- 
tion resulted from a mistake or whether the rates 
listed are unlawful under some other provision of the 
Act. United States v. Kansas City S. Ry. Co., 116 F. 
Supp. 484, 487 and cases cited. The Commission has 
consistently recognized that reasonableness under 
section 1 and applicability under section 6 present 
two distinct issues. See e.g., Crescent Coal & Mining 
Co. v. Chicago & E. I. R. Co., 24 1.C.C. 149, 156-58 
(1912) ; Lasker & Bernstein v. Director General, 98 
L.C.C. 624, 625-26 (1925); Geo. A. Adams & Co. v. 
St. Louis S. F. Ry. Co., 216 1.C.C. 514, 517-18 (1936). 
This practice conforms to requirements of the Inter- 
state Commerce Act as expressed by Congress in its 
separate and distinct treatment of reasonableness 
and applicability in different sections. The Courts 
have sustained the Commission in this regard and we 
feel those decisions sustaining that practice are con- 
trolling. See cases cited page 14 hereof. 

(2) In Western Pacific, the Supreme Court was 
not creating a doctrine which automatically required 
the Commission to consider the reasonableness of a 
rate where only a pure applicability question was 
raised.» To accord that decision an interpretation 


5In Western Pacific, supra, reasonableness was raised in 
the Court of Claims. See 131 F. Supp. 919, 920. See Brief 
of Appellant, page 11, where the Government admits rea- 
sonableness was in issue. 
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that a distinction between applicability and reason- 
ableness is artificial is to say that regardless of lack 
of tariff ambiguity, in every section 6 case the com- 
plainant can raise an issue of reasonableness without 
specifically pleading a violation of section 1. West- 
ern Pacific contains no clear and explicit language 
to that effect and no court decision should be inter- 
preted to have such a revolutionary result directly 
contrary to the will of Congress expressed in the Act. 
There the Supreme Court was primarily concerned 
with a jurisdictional issue. It stated (352 U.S. at 
62-63) : 


We are met at the outset with the question of 
whether the Court of Claims properly applied 
the doctrine of primary jurisdiction in this case; 
that is whether it correctly allocated the issues in 
the suit between the jurisdiction of the Inter- 
state Commerce Commission and that of the 
court. In the view of the court below, the case 
presented two entirely separate questions. One 
was the question of the construction of the 
tariff—whether Item 1820 was applicable to 
these shipments. The second was the question 
of the reasonableness of that tariff, if so ap- 
plied. The Court of Claims assumed, as it had 
in the Union Pacific case, supra, that the first of 
these—whether the “1820” rate applied—was a 
matter simply of tariff construction and thus 
properly within the initial cognizance of the 
court. * * * The second—the reasonableness of 
the tariff as applied to these shipments—it 
seemed to regard as being within the initial com- 
petence of the Interstate Commerce Commission. 
Before this Court neither side has questioned the 
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validity of the lower court’s views in these re- 
spects. Nevertheless, because we regard the 
maintenance of a proper relationship between 
the courts and the Commission in matters af- 
fecting transportation policy to be of continuing 
public concern, we have been constrained to in- 
quire into this aspect of the decision. We have 
concluded that in the circumstances here pre- 
sented the question of tariff construction, as well 
as that of the reasonableness of the tariff as ap- 
plied, was within the exclusive primary jurisdic- 
tion of the Interstate Commerce Commission. 
(Emphasis added). 

Thus, while the Supreme Court recognized that 
there were two issues raised which could not be sepa- 
rated, it was concerned solely with maintaining a 
proper balance between jurisdiction of the courts and 
the Commission to decide transportation matters. 

We submit, in Western Pacific the Supreme Court 
recognized the distinction between the issue of appli- 
eability under section 6 and the issue of reasonable- 
ness under section 1 but felt that under the particular 
circumstances of that case the two questions were 
inseparable insofar as the jurisdictional issue was 
concerned because of the patent ambiguity of the 
tariff provisions involved. In Western Pacific, burst- 
ers and fuses were not included in the article shipped. 
No item of the tariff precisely fit the article as 
shipped. A question existed as to whether napalm 
gel in metal containers, minus the bursters and fuses, 
were of the same incendiary characteristics as the 
item description in the tariff “incendiary bombs” or 
more aptly analogous to “gasoline in steel drums.” 


19 


In this case the chemical composition of the alcohol 
remained the same whether shipped “in bond,” “tax 
free,” or “not otherwise specified.” Its identity was 
not affected by any tariff designation. The Govern- 
ment’s shipments were clearly within the tariff de- 
scription “alcohol, n.o.s.” 

In sum, Western Pacific decided only that where 
both the applicability and the reasonableness of a 
rate are brought in issue before a court because of 
obscure tariff descriptions, and are so intertwined 
that the same commercial or transportation factors 
are determinative of both issues, the primary juris- 
diction doctrine requires that both issues be referred 
to the Commission for determination in order to carry 
out the Congressional policy of maintaining uniform- 
ity. 

(3) While the Commission does not disagree with 
the Government’s contention that there may be ccm- 
mercial reasons underlying the difference in rates on 
aleohol shipped “in bond” and alcohol shiped “n.o.s.”, 
we maintain that the Government’s failure to raise 
the reasonableness issue and offer proof thereof was 
critical. Proper administration of the provisions of 
the Interstate Commerce Act is left by Congress to 
the Commission. The Commission’s General Rules 
of Practice require specificity in pleading alleged 
violations of the Act so that parties may be aware of, 
and prepare their defense concerning, the allegations 
of a complaint. 

The Government argues that the Western Pacific 
case, supra, and the cases of United States v. Chesa- 
peake & Ohio Railroad Co., 352 U.S. 77 and Porto 
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Transportation Inc. v. Consolidated Diesel Electric 
Corp. et al., 189 F. Supp. 8 (S.D.N.Y.), demonstrate 
that it is not the presence of an issue of reasonable- 
ness which requires an analysis of the factors under- 
lying the rate structure. Significantly, each of these 
cases involved the jurisdictional question of whether 
the courts should initially decide complicated trans- 
portation matters without reference of such questions 
to the expert body. In each case the court was con- 
cerned with the primary jurisdiction doctrine which 
requires reference of such transportation matters to 
the Commission. More importantly, in Western Pa- 
cific, and in the Chesapeake & Ohio’ cases, reason- 
ableness was in issue and played a major role in the 
court’s decision confirming the doctrine that primary 
jurisdiction to decide transportation matters is con- 
fided in the Commission. In none of the cited cases 
was the factual situation the same as the case now 
before this Court. 

In Western Pacific, no tariff provision clearly 
covered the Army’s shipment of aerial bomb cases 
filled with napalm gel minus the igniting mechanism. 
Nor was this article clearly covered by the tariff 
description “gasoline in steel drums” as it contained 
different characteristics. Thus, there was involved 
something more than a question of tariff construction 
to determine which classification, description wise, fit 
the articles in question. There was involved the basic 
and elemental factor of whether shipments of na- 


“Ibid. at 62, 63, 67, 68. 
7 Ibid. at 80. 
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palm gel bombs, minus bursters and fuses, meet the 
requirements which the Commission originally de- 
termined necessitated a higher rate for the transpor- 
tation of incendiaries. Indeed, it was recognized by 
the Supreme Court that courts lack the technical 
knowledge of whether the factors making for certain 
costs and thus a certain rate on incendiaries are 
present in the carriage of incomplete bombs which, 
for jurisdictional purposes, lead it to characterize 
the distinction between applicability and reasonable- 
ness as “artificial.” 

Moreover, the decision of the District Court for 
the Southern District of New York in Porto Trans- 
port, Inc. v. Consolidated Diesel Electric Corp., et al., 
189 F. Supp. 8, is distinguishable on this as well as 
other grounds. At the time of shipment, the govern- 
ing tariff made no specific reference to the commod- 
ity shipped, i.e., chassis-mounted, self-propelled power 
units for servicing and towing aircraft. Although re- 
sembling a Jeep, the article was equipped with two 
industrial type generators and a rectifier, as well 
as related controls designed for servicing aircraft on 
the ground or aboard a Navy aircraft carrier. With- 
out designating the listed category or classification 
of the tariff to which the article was assigned, the 
carrier accorded these vehicles a fourth or fifth class 
rate. Subsequently, the carrier concluded that this 
classification was improper asserting that the classi- 
fication should have been “motor vehicle chassis com- 
bined with generators” and by assimilating this de- 
scription into the tariff category “automobile chassis” 
sought to recover the difference in the first class rat- 
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ing for that category and the fourth or fifth class 
rating collected. 

Thus in both the Western Pacific and Porto Trans- 
port cases the articles could not be classified in terms 
of the published tariff by fitting them into established 
eategories listed therein; nor could a rate be pro- 
duced which was justified by transportation condi- 
tions or commercial reasons without first ascertaining 
from the Commission its expert opinion. What con- 
stituted a justifiable reasonable charge for incomplete 
incendiary bombs in Western Pacific depended first 
upon principles of tariff classification (applicability) 
and second upon principles of cost allocation that 
underlay the computation of the tariff charge (rea- 
sonableness). If the history of the classification 
revealed that the intention of the framers was to 
include incomplete bombs containing incendiary char- 
acteristics in the classification description “Ammuni- 
tion, Explosive, Incendiary, or Gas-, Smoke-, or Tear- 
Producing,” then that rating in the classification and 
the charge derived therefrom was the applicable rate 
regardless of whether or not that charge was reason- 
able when applied to incomplete bombs. (See 309 
LC.C. 249, 252-254). There remained to be con- 


8’ Docket No. 32130, United States v. Western Pacific R. 
Co., 309 1.C.C. 249, wherein the Commission found, after 
remand by the Supreme Court and the referral to the Com- 
mission by the Court of Claims, that the incomplete bomb 
shipments had been properly classified by the railroads and 
that the applicable charges had not been shown to be unjust, 
unreasonable, or otherwise unlawful. The Government is 
now seeking review to set aside this order in the United 
States District Court for the District of Columbia in Civil 
Action No. 3154-60. 
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sidered the question of whether the rate found appli- 
cable is reasonable when applied to the incomplete 
bomb. Not knowing whether the incomplete bombs 
were of the same transportation characteristics as 
the commodity described in the tariff or whether the 
same commercial factors requiring a higher rate 
were present, lead the Supreme Court to conclude the 
distinction between the issues of tariff construction 
and of the reasonableness of the tariff as applied is 
artificial. Surely, it was the recognition that the 
Court of Claims had refused the Government’s re- 
quest for a referral of the reasonableness issue to 
the Commission, and its separate consideration of the 
applicability question as a matter of law which re- 
sulted in the court’s statement (352 U.S. at 68-70): 


* * * And the mere fact that the issue is phrased 
in one instance as a matter of tariff construction 
and in the other as a matter of reasonableness 
should not be determinative on the jurisdictional 


issue. * * * 


* * * * 

We hold, therefore, that both the issues of 
tariff construction and the reasonableness of 
the tariff as applied were initially matters for 
the Commission’s determination. 

The Government’s contention that no issue of rea- 
sonableness was raised and that no ambiguity existed 
in the tariffs under consideration in the Western 
Pacific, Chesapeake & Ohio, and Porto Transport 
cases, is completely inaccurate. While no issue of 
reasonableness could have been raised in Porto Trans- 
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port,’ and undercharge action instituted by a carrier 
against a shipper, the ambiguity is readily apparent. 
The articles shipped were not classified as falling 
within the precise language of any tariff classification 
item, ie., they fit into no established category, and 
needed to be classified by analogy. Classification, in 
the sense that identifies the empirical process by 
which myriad commodities tendered a carrier are 
grouped for the pricing of its services,” was defined 
by the Supreme Court in Director General v. Viscose 
Co., 254 U.S. 498, 503 as: 


* * * Classification in carrier rate-making prac- 
tice is grouping,—the associating in a designated 
list, commodities, which, because of their in- 
herent quality or value, or of the risks involved 
in shipment, or because of the manner or volume 


in which they are shipped or loaded, and the 
like, may justly and conveniently be given simi- 
lar rates. * * * 


The factors that influence the freight’s classification, 
the so-called transportation characteristics of the 


°Of course, 7.1.M.E. v. United States, 359 U.S. 464, de- 
cided that the Congressional policy of the Motor Carrier 
Provisions of the Act prevents shippers from raising, and 
the Commission from determining, in post-shipment litiga- 
tion, the past reasonableness of a motor carrier’s charges aS 
the basis for collection of reparation or damages in a 


common law action. 


In the other sense, “classification” refers to the pub- 
lished tariffs in which commodities are listed and rated in 
groupings or classes established by the carrier, which may 
determine, initially at least, how freight tendered shall be 
classified and rated. 49 U.S.C.A. 1(6), The National Hay 
Assoc. v. L. S. & M.S. R. Co., 9 LC.C. 264, 304. 
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freight, are many and varied. In an early decision, 
Proctor & Gamble Co. v. C., H. & O. Ry. Co., 9 LCC. 
440, 482," the Commission said: 


* * * Freight classification is based upon the 
relations which commodities bear to each other 
in such respects as character, use, bulk, weight, 
value, tonnage or volume, risk, cost of carriage, 
ease of handling and controlling conditions 
caused by competition. * * * 
While any one of these transportation characteristics, 
if considered alone, might appear to warrant a higher 
or lower rating of a particular article of freight, all 
of them are taken into consideration, and no one of 
them is controlling. Class Rate Investigation, 1939, 
262 I.C.C. 447, 508. 

The ambiguity existing is clearly reflected in the 
court’s opinion in Porto Transport. Lacking knowl- 
edge of the factors underlying the tariff classification, 
the court felt, increased the need for reference to 
the Commission because reference is necessary when- 
ever failure to make such a reference would prevent 
uniformity of treatment among shippers. 

In Atchison, Topeka and Santa Fe Railway Com- 
pany v. United States, Nos. 10-53 and 333-54 United 
States Court of Claims, decided January 12, 1962 
(unreported) opinion by Justice Reed (retired), an 
opposite result was reached. The question was wheth- 
er 2 commodity rate or a class rate applied to army 
halftrack vehicles. The Court stated: 


1 Accord Class Rate Investigation 1939, 262 I.C.C. 447, 
508. 
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We do not find, however, that the Commission 
in performing its adjudicatory function of de- 
termining whether the class or commodity rate 
applies, takes into account the factors relative 
to reasonableness. For example, examine Turner 
Marble & Granite Co. v. Atlantic Coast Line R. 
Co., 147 I.C.C. 796. We conclude that courts 
may determine the classification of these vehicles 
as readily as the Commission. In short, since 
the agency does not use its expertise in deciding 
these cases, we see no reason to refer the case 
to that body under the doctrine of primary 
jurisdiction. See United States v. Western P.R. 
Co., 352 U.S. 59; see also Great Northern R. Co. 
v. Merchants Elevator Co., 259 U.S. 285. 

We stress again that the situation at bar is clearly 
distinguishable from Western Pacific in that there 
reasonableness of the rate as applied to incomplete 
bombs was raised and the tariff provisions were 
patently ambiguous. The Supreme Court was de- 
ciding only a jurisdictional issue. It did not have 
before it the question raised in this case of whether 
the Commission must automatically consider the rea- 
sonableness of a rate where only applicability is 
raised. We maintain that the failure to plead reason- 
ableness here was crucial and that the Commission 
correctly decided the only issue presented to it for 
determination by the Government’s petition for a 
declaratory order. Since no issue of the reasonable- 
ness of the “n.o.s.” rate as applied to the “tax free” 
shipments in question was raised, as is required by 
the Commission’s Rules of Practice, and no evidence 
was offered by either party concerning that issue, 
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the Commission could not validly decide that issue 
on the pleadings and the record before it.” 

Moreover, under section 6(7) of the Act, the Com- 
mission is required to compel carriers to charge the 
rates specified in their tariffs for the commodities or 
group of commodities listed therein. If the Govern- 
ment was dissatisfied with the higher “n.o.s.” rate 
and felt it was unreasonable when applied to its “tax 
free” shipments, it had several avenues of relief 
which it could have pursued. It could have sought 
a section 22 quotation, 49 U.S.C.A. 22, or filed a 
formal complaint against the applicable rate alleging 
unreasonableness under section 1 or other sections 
of the Act. For reasons unknown, the Government 
did not choose to seek such relief. In the posture of 
the ease presented by the Government, the Commis- 
sion determination solely of the applicability issue is 
not only correct and supported by substantial evi- 
dence, but in strict conformity with the sole issue 
raised by the Government upon directions of the Court 
of Appeals for the Eighth Circuit. 

Considerations of fairness to shippers and carriers 
and, more importantly, proper administration of the 
Interstate Commerce Act in accordance with the Con- 
gressional policy of the Act distinguishing between 
applicability and reasonableness require that the 
Commission be permitted to demand specificity in 
pleading alleged violations of the Act. 


12 Agencies of Government are required to follow their 
own rules. Service v. Dulles, 354 U.S. 363. 
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CONCLUSION 


For the reasons stated, it is respectfully submitted 
that the judgment below should be affirmed. 
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The contentions of appellees, Interstate Commerce: Com 
mission and Northern Pacific Railway Co., were, we be- 
lieve, anticipated and answered in our main brief. This 
reply brief .is.submitted, however, in order that the issue 
in this appeal remain clear and in perspective. 

1. In large measure the Commission’s brief is devoted 
to matters which are not now,.and never have been, in 
dispute. ‘We have always agreed with the Commission 
that it was called upon to resolve “solely a question of 
tariff applicability under Section 6(7) of the Interstate 
Commerce Act” (Comm, Br., p. 9); and that no issue of 
reasonableness of rates was raised under Section 1 of the 
Act. Thus, there -has never been any doubt that the 
transportation factors upon which the Government has 
placed continuing stress were advanced exclusively in 
the context of a question of tariff application. The Com- 


(1) 
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mission correctly summarizes the Government’s position 
when it states (Comm. Br., p. 12): 


[T]he Government * * * emphasized that in con- 
struing the tariff to determine which rate applied, 
the Commission should consider the fact that the 
value of the ‘tax free’ shipments was less than that 
of like shipments on which the tax had been paid. 
It argued since there is no transportation reason for 
charging the same higher rate on ‘tax free’ shipments 
as is applicable to shipments where the tax is paid, 
because the greater value and consequent greater re- 
sponsibility of the carrier in the event of loss or 
damage was lacking, the ‘in bond’ rate should apply. 

We also have never taken issue with the Commission’s 
observation (Br., p. 14) respecting the duty of the rail- 
road “to charge the rate published in its duly filed tariff 
which was applicable to ‘tax free’ shipments of alcohol.” 
Indeed, our contentions throughout this litigation have 
given full recognition to this elementary principle of 
transportation law. Again, at all times we have argued 
that, as a matter of tariff application, the “in bond” rate 
applies to ethyl alcohol which is transported in a “tax 
free” status and that, for this reason, the railroad was 
legally obligated to charge that rate (rather than the 
higher alcohol “N.O.8.” rate). 

In these circumstances, the issue is not, as the Com- 
mission suggests in its statement of the question pre- 
sented, whether the Commission is required “to consider 
reasonableness where only an applicability question is 
raised.” Rather, it is whether, in determining the question 
of tariff application qua application, the Commission was 
obliged to consider the transportation reasons underlying 
the establishment of two separate and distinct rates on 
ethyl alcohol. 

‘As we understand it, the Commission’s position is that 
it never need give consideration to underlying transpor- 
tation reasons in resolving tariff application questions— 
at least where (in the Commission’s view) the bare lan- 
guage of the tariff provisions is “gnambiguous.” Point- 
ing to what it deems to be the historical line of demarca- 
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tion between issues of tariff application and reasonable- 
ness, the Commission set forth an apparent view that the 
function of construing a tariff involves simply a reading 
of the relevant terms wholly divorced from the factors 
and purposes underlying the use of those terms. The 
Court is told that only if the shipper raises the matter 
of reasonableness separately and distinctly is there any 
obligation to consider what transportation factors were 
responsible for the establishment of the rates involved— 
and then only for the purpose of resolving that reason- 
ableness question. 

Accordingly, it is of no moment to the Commission 
(Comm. Br., p. 19) “that there may be commercial rea- 
sons underlying the difference in rates on [ethyl aleohol]”. 
Nor is it of concern to the Commission that to give effect 
to those reasons might necessitate the conclusion that the 
aleohol “in bond” description was intended to embrace 
all ethyl alcohol shipments in which the carrier’s risk of 
loss is limited to the intrinsic worth of the commodity. 

In the final analysis, then, the Commission asks this 
Court to hold that the Supreme Court did not mean what 
jt said in United States v. Western Pacific Railroad Co.. 
352 U.S. 59. We see no need to rehearse the detailed 
discussion of that case contained in our main brief. We 
would point out, however, that the Commission’s brief is 
significantly silent with respect to the observations of 
the Court: 


1. That “a tariff is not an abstraction * * * but em- 
bodies an analysis of the costs incurred in the transpor- 
tation of a certain article.” 352 U.S. at 66. 

2. That where (as the Commission does not challenge 
is the case here) there are “obviously commercial reasons” 
underlying the different tariff rates involved, the decision 
whether the shipped item “was intended to be covered” by 
the higher rate “involves an intimate knowledge of these 
very reasons themselves.” I bid. 

3. That “to decide the question of the scope of ({the] 
tariff without consideration of the factors and purposes 
underlying the terminology employed would make the 
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process of adjudication little more than an exercise in 
semantics.” Jd. at 67. 

As we feel certain that the Commission recognizes, if 
the Court had had in mind solely the procedure to be 
followed in the resolution of a question of reasonable- 
ness—raised separately from any questions of tariff ap- 
plication—it scarcely would have spoken in terms of the 
“scope” of the tariff or of whether a certain item “was 
intended to be covered” by the tariff. For these words 
deal with matters of tariff application and not of the 
reasonableness of the prescribed rates—at least as the 
Commission distinguishes between the two concepts. 

In any event, the Court went on to make it clear that 
its discussion was not bottomed upon the existence of 
a separately pled reasonableness issue. While noting that 
the Government had indeed raised such an issue in the 
Court of Claims, the Court found that the contentions 
made respecting reasonableness were “but another way 
of saying that the wrong tariff was applied.” 352 U.S..at 
68. Thus, the Court perceived an “artificiality” respect- 
ing the offered “distinction between the issues of tariff 
construction and of the reasonableness of the tariff as 
applied.” Ibid. 

In sum, the Supreme Court flatly decided in Western 
Pacific that, insofar as the relevancy of transportation 
factors are concerned, there is nothing magical about the 
word “reasonableness.” The teaching of the case is that 
those factors can be just as relevant—and indeed just as 
determinative—where (as here) the issue is cast in terms 
of tariff application. What we ask is not that the Com- 
mission consider a reasonableness issue which the United 
States did not raise, but rather that it decide the tariff 
application issue which was raised in accordance with 
the principles laid down in Western Pacific. 

2, With respect to the brief of the Northern Pacific. 
only this need be added. 

That brief (pp. 10-14) addresses itself at great length 
to the proposition that the finding of the Commission that 
the term “in bond” had not acquired the special meaning 
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of tax free by custom and usage is supported by substan- 
tial evidence: In this appeal, we have not challenged 
that finding. Once again, our challenge on this appeal 
is directed solely to the Commission’s admitted refusal 
to consider, in construing the applicable tariff, the trams- 
portation factors upon which it was based. None of the 
railroad’s discussion of the custom and usage finding is 
at all helpful to the Court in its consideration of the 
questions which are before it. 

Northern Pacific’s reliance on Reconstruction Finance 
Corp. v. Spokane, P. & S. Ry. Co., 170 F. 2d 96 (C.A. 9) 
is totally misplaced. First, that case was decided long 
before Western Pacific, and it is abundantly clear that 
the court proceeded in the belief that construction and 
reasonableness were separate and distinct issues, and that 
commercial or transportation factors were relevant only 
as to the latter. (See, ¢.g., Id., at fn. 3). Second, it is 
equally clear that the court regarded the process of tariff 
construction as basically an exercise in semantics (see, 
eg., Id., at 99). For these reasons, that decision is- 
neither controlling nor instructive. 


1 Northern Pacific apparently takes the position that the Gov- 
ernment’s argument based upon the tax scheme was submitted only 
to show that by custom and usage, “in bond” had come to mean 
“tax free’. However, as the Interstate Commerce Commission’s 
brief makes abundantly clear, this argument was also submitted 
to show that, as a matter of tariff construction, the “in bond” 
rate was applicable. See Commission Br., pp. 7, 12. The Com- 
mission opinions, J.A. 13-28, moreover, clearly show that the Gov- 
ernment’s argument based on the tax scheme was so treated by 
the Commission. 
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CONCLUSION 


For the reasons stated in this brief and our main 
brief, it is respectfully submitted that the judgment below 
should be reversed. 


WILLIAM H. ORRICK, JR., 
Assistant Attorney General, 


Davip C. ACHESON, 
United States Attorney, 


ALAN S. ROSENTHAL, 
STANLEY M. KOLBER, 
Attorneys, 


Department of Justice. 
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In THE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16789 
UNITED STATES OF AMERICA, APPELLANT 
uw 


UNITED STATES, INTERSTATE COMMERCE COMMISSION and 
NORTHERN Paciric RatLway Co., APPELLEES 


On Appeal from the United States District Court 
for the District of Columbia 


PETITION OF APPELLANT FOR REHEARING 


Appellant, United States of America, respectfully peti- 
tions the Court for rehearing in the above-entitled action. 
The judgment of this Court was entered on September 
27, 1962. 

The basis of the petition is that the Court failed to 
address itself to the single issue which was presented by 
the appeal. 

1. This case involves the question as to the rate ap- 
plicable to the transportation of Government-owned ethyl 
alcohol which was moved without the pre-payment of 
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internal revenue taxes because its government ownership 
gave it tax-free status. Specifically, the dispute was 
with respect to whether the rate for “alcohol N.O.S.” 
or, rather, the lower rate for “aleohol in bond” was 
applicable. As is indicated in our brief in this Court 
(pp. 2-8), the Government urged that the “alcohol in 
bond” rate controlled because, inter alia, of the commer- 
cial reasons underlying the disparity between the two 
rates for the transportation of the same commodity. 

While the Commission determined that the alcohol in 
bond rate was inapplicable, that determination was not 
based upon a finding either (1) that there are no cost 
allocation factors underlying the two ethyl alcohol rates 
or (2) that the factors are not those to which the United 
States pointed. On the contrary, as was expressly con- 
ceded by it in this Court (Br. p. 19), the Commission 
recognized that there “may well be” commercial (2.e., 
cost allocation) factors at the foundation of the tariff. 
What the Commission decided was, instead, that it need 
not consider the commercial factors referred to by the 
Government because (1) the Government had failed to 
raise an issue of reasonableness and (2) the tariff lan- 
guage was not ambiguous. 

On its appeal to this Court, the Government raised 
solely the question of the correctness of this view of 
the Commission, which had been adopted by the district 
court. This is reflected by the Statement of Points at 
page 6 of our brief: 


The district court erred in ruling that for the 
reasons assigned by the Interstate Commerce Com- 
mission, it was unnecessary for the Commission, in 
construing the tariff provisions here involved, to 
consider the transportation factors underlying the 
establishment of two different rates on the trans- 


portation of ethyl alcohol. (Emphasis supplied.) 


Our position, based upon United States v. Western Pacific 
R. Co., 352 U.S. 59, was that the Commission plainly 
erred in its conclusion that it can ignore commercial 
factors if a reasonableness issue is not separately raised 
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and the tariff language can not be said to be ambiguous 
as a matter of semantics. 

2. In its opinion affirming the judgment below, this 
Court noted that the Supreme Court in Western Pacific 
had recognized that, in many instances, an examination 
of underlying cost allocation will not be necessary. This, 
of course, has never been disputed by the Government. 
Once again, what we have urged is that the need to 
examine cost allocation factors does not turn upon the 
considerations which the Commission relied upon in its 
refusal to examine them here. What we said is that the 
Western Pacific opinion makes it clear that the Commis- 
sion’s obligation to resolve the tariff construction issue in 
terms of underlying commercial factors is not dependent 
upon the presence of a reasonableness issue or the results 
of an exercise in semantics. 

In its opinion, this Court failed to mention, much less 
decide, this single issue upon which the appeal had been 
based. Rather, it restricted itself to an endorsement of 
the Commission finding that “‘in bond’ has a settled 
meaning which does not apply to the shipment in suit”. 

All that that finding meant was that the dictionary 
definition of “in bond” does not embrace alcohol which is 
not covered by a bond. But that is of absolutely no sig- 
nificance on the question of the relevancy of commercial 
factors. This is clear from Western Pacific where, it will 
be recalled, the Government contended that commercial 
factors required the incomplete incendiary bombs (steel 
aerial bomb cases filled with napalm gel) to be carried 
at the rate provided for “gasoline in steel drums.” Cer- 
tainly, in common parlance “gasoline in steel drums” 
has just as settled a meaning as “alcohol in bond” and 
would not embrace napalm gel in some other form of 
container. Since tariffs are not abstractions, however, 
the Supreme Court directed the consideration by the Com- 
mission of the underlying commercial factors. 

Nor has this Court indicated why, if we are right as 
to the reason for the two ethyl alcohol rates, the carrier 
nevertheless should be permitted to collect the higher rate. 
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And to this point it has never been questioned that we 
are right. Neither the Commission nor the carrier has 
disputed that the sole reason for the disparity is the 
difference in value between alcohol on which taxes have 
been paid and alcohol on which taxes have not been paid. 
Thus, under this Court’s decision, the carrier is entitled 
to draw moneys from the public treasury for a service 
(i.e., the assumption of a greater risk of loss) which was 
not performed. It is difficult to see any possible justifica- 
tion for such a result. 

3. While we are concerned respecting the carrier’s 
receipt of public funds which it has not earned, the peti- 
tion for rehearing is principally motivated by a broader 
consideration. Referrals to the Commission under the 
Western Pacific doctrine are steadily increasing in num- 
ber. The as yet unresolved question presented by this 
appeal has an importance far transcending this parti- 
cular case. If a reasonableness issue must be separately 
raised to obtain a consideration of commercial factors 


in cases of this type, shippers generally should have the 
guidance of a clear holding to that effect. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that this Court grant a rehearing in this cause. 


JosEPH D. GUILFOYLE, 
Acting Assistant Attorney General. 


Davip C. ACHESON, 
United States Attorney. 


ALAN S. ROSENTHAL, 

STANLEY M. KOLBER, 
Attorneys, 
Department of Justice. 


OCTOBER 1962. 
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